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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 2427 
THE CHESAPEAKE AND OHIO RAIL,VAY COMPANY 
versus 
MAMIE WILY FOLKES 
PETITION FOR WRIT OF ERROR AND SUPERSEDE.AS 
To the Honorable, the Chief Justice a,nd the Associate Justices 
of the Supreme Gou.rt of Appeal of Tlirgvnia: 
The Petition of The Chesapeake and Ohio Railway Com-
pany, a corporation, respectfully represents that it is ag-
grieved by a final judgment of the Law & Equity Court of 
the City of Richmond, entered on the 23rd day of September, 
1940, in favor of Mrs. Mamie Vfily Folkes and against your 
petitioner, for the sum of $3,000.00, ,vith interest thereon from 
the 12th day of April, 1940, being the amount of damages 
by a jury in their verdict ascertained, in an action at law 
wherein the said Mamie Wily Folkes was plaintiff and your 
petitioner was defendant (Transcript of Record, pp. 27-28). 
].,or convenience, the parties will be hereinafter ref erred to 
as plaintiff and defendant, in accordance with their respective 
positions in the trial court. Record references hereinafter 
given, will of course ref er to the pages as numbered in the 
accompanying transcript of the record. 
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MATERIAL PROCEEDINGS IN TH;E TRIAL COURT 
This case involves a claim for damages for personal in-
juries alleged to have been received by the plaintiff at a pub-
lic railroad grade crossing, while she was in the act of getting 
out of an automobile, immediately before it was struck by 
a group of freight cars being pushed forward on a spur track 
by an attached locomotive operated by the defendant railway 
company. 
The plaintiff filed a declaration in trespass on the case, al-
leging the negligence by the defendant as the proximate cause 
of her injuries, and the defendant in answer thereto, filed a 
plea of "Not Guilty". The declaration contained several 
counts, including charges that the def end ant had failed to 
comply with certain statutory requirements as to the type 
of warning of the approach of its cars and locomotives owed 
to travelers at a public highway, •as well as to the main-
5• tenance of particular types of crossing or signal 
· boards. While some evidence was presented by the plain-
tiff in support of such charges, the trial court ruled that the 
statutes relied upon were not applicable grounds of liability~ 
The case was actually submitted upon the defendant's com-
mon law duty to give reasonable notice or warning of the 
approach of its cars and locomotives to and over a public 
· highway crossing. 
Evidence was presented before a jury by the parties on 
April 11th and 12th, 1940. .At the conclusion of all the evi-
dence, the defendant objected to any instructions being given 
by the cou~ authorizing a recovery by the plaintiff, upon the 
grounds then assigned. The court overruled this objection 
of the defendant, to which action the def end ant excepted (R.,.-
p. 321). Therea.fter, the case was submitted to the jury upon 
instructions dealing with issues of the defendant's negligence; 
negligence of the driver of the automobile as the sole proxi-
mate cause, and the plaintiff's own negligence (R., pp. 14,. 
318-330). A damage instruction given by the court author-
ized a recovery by the plaintiff for a permanent injury (R., 
p. 325). During the oral argument of counsel for the plain-
tiff before the jury, certain remarks were objected to by the 
defendant as prejudicial (R~, pp. 331.-333). 
After the jury had returned its verdict, as set forth above. 
the defendant, by a motion in writing upon specific grounds 
assigned, moved the court to set aside the verdict and enter 
final judgment for the defendant, notwithstanding the ver-
dict, or failing so to do. to set aside the verdict and award 
the defendant a new trial (R., pp.14-16). Thereafter, on Sep-
. ,Chesapeake & ·Ohio Ry. Co. v. Mamie W. Folkes. 3 
tember 23, 1940, the court overruled this motion of the de-
fendant and entered the judgment complained of, filing at 
that time a memorandum opinion (R., pp.17-27). 
· ASSIGNMENTS OF ERROR. 
In its rulings, actions and final judgment, it is respectfully 
submitted the Court erred in the following particulars, I and 
II, respectively : 
6* •r. The Court erred in overruling the motion of the de-
fendant to set aside the verdict of the jury and to enter 
up judgment for the defendant, on the following grounds, to-
wit: . 
1. The verdict is contrary to the law and the evidence, and 
without evidence to support it; 
2. The evidence shows that the defendant was guilty of no 
negligence as a proximate cause of the accident; 
3. The evidence shows that the sole proximate cause of the 
accident was the negligence of the driver of the automobile; 
and 
4. The evidence shows that the plaintiff was guilty of con-
tributory negligence as a matter of law. 
II. The Court further erred in overruling the motion of 
the defendant to set aside the verdict of the jury and award 
the defendant a new trial, upon the following grounds, to-wit: 
1. Error in Instruction F given for the plaintiff, specifically 
for the reason that there was not sufficient evidence before 
the jury to submit to them any question of permanent injury 
to the plaintiff, as is submitted in this instruction. 
2. The damages allowed the plaintiff by the verdict of the 
jury are excessive ; and 
3. Argument of Mr. George White, attorney for the plain-
tiff, objected to by the defendant at the time the same was 
made, was illegal, inflammatory, contrary to the rules pro-
mulgated by the integrated Virginia State Bar, and was highly 
prejudicial to the defendant, and the prejudice created by 
said argument was not adequately corrected by the Court at 
the time the same was made, nor under the circumstances, 
could it have been adequately corrected except by discharg-
ing the jury and granting the defendant a new trial. 
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QUESTIONS INVOLVED. 
The questions raised by the assignments of error will be 
discussed under the following divisions : 
( 1) Defendant was not negligent . 
. (2) Assuming that the defendant was negligent, such neg-
ligence wa.s not a proximate cause of the accident, but. the 
· interv:ening, independent, negligent act of the driver of the 
automobile, was in law the sole proximate cause of the acci-
dent; and 
(3) Plaintiff was herself, as shown by ·her own evidence, 
guilty of contributory negligence as a matter of law. 
The soundness of the foregoing grounds being establishe(l, 
the verdict of the jury should be set aside and final judgment 
entered for defendant. · · · 
II. 
But even if the soundness of such grounds were not estab-
lished, the verdict of the jury would have to be set aside and 
a new trial granted to the defendant, because-
(1) Instruction F given for the plaintiff, allowed the jury 
to award damages for a permanent injury, when there was 
not sufficient evidence before the jury to submit to them any 
question of a permanent injury; 
( 2) The damages allowed the plaintiff by the verdict of 
the jury are excessive; and 
(3) The argument of Mr. George White, attorney for the 
plaintiff, before the jury, objected to by the defendant at the 
time the same was made, ·was illegal, inflammatory, contrary 
to the rules promulgated by the integrated Virginia State 
Bar,.and was highly prejudicial to the defendant, as well from 
the standpoint of legal liability as from the standpoint' of 
the damages awarded by the jury. 
8* ""STATEMENT OF THE CASE. 
The collision between the group of boxcars and the auto-
mobile in which the plaintiff was riding just before being in-
jured, occurred in Warwick County, on the night of N ovem-
ber 15, 1938, at a place just outside of the corporate-limits of 
the City of Newport News, where a public highway, known as 
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Jefferson Avenue, crosses several railroad tracks maintained 
by the defendant. A scaled plat of a survey of the immediate 
vicinity, prepared by the plaintiff's witness Saunders, a civil 
engineer, was introduced in evidence and designated as Ex-
hibit "B" (R., pp. 57-58, 307). Six photographs, designated 
Exhibits Nos. "1'' to "6", taken in March, 1940, from sev-
eral different positions in the locality, were introduced by the 
defendant (R., pp. 185, 308-313). 
Jefferson A venue in this vicinity, has a total width of 
close to 80 feet, with a concrete roadway approximately 20 
feet wide and a shoulder on either side (R., pp. 40, 43, 50). 
The highway is straight and runs in a general northerly and 
southerly direction, connecting the City of Newport News 
with State Highway Route No. 168. Just north of the city 
limits, there are two parallel railroad tracks crossing J effer-
.son Avenue at right angles, which tracks are referred to as 
·warehouse or spur tracks, and serve certain warehouse build-
ings west of this hig·hway. These tracks are marked on the 
plat as" C" and "D". About 90 feet fur.ther north of Track 
·''C", and also crossing Jefferson Avenue at right angles, 
is the defendant's main line track, leading from Hampton 
-to Newport News (R., p. 39). This track is marked on the 
plat '' Hampton Line'', and also as ''A''. Still further north 
and parallel to this track is an additional track, marked on 
the plat ''siding'', and also as '' B ''. The two warehouse or 
spur tracks just mentioned, originate in a single track which· 
branches out from the main line track at a switch; located 
about 472 feet east of Jefferson Avenue (R., p. 303). At a-
distance of about 148 feet east of the concrete paving of •the 
highway, this track divides into two warehouse tracks 
9• (R., p.· 55). Neither of these tracks have any· outlet at 
their west end (R., p. 203). 
The plaintiff was riding in an automobile being driven by 
Rev. "r· N. Entwisle. They had attended an entertainment 
at Mr. Entwisle's church in Newport News, and in returning 
to Hilton Village, were proceeding northwardly along Jeff er-
son A venue~ The group of boxcars which collided with the 
automobile, were on the southernmost warehouse track (Track 
HD"), and came from the east or right side of the highway. 
As the automobile approached this track, the last cross 
street passed was 36th Street. This street is about parallel 
to the track (Track "D") at the crossing and is 209 feet from 
it (R., p. 54). There is a vacant lot on the east or right side 
of Jefferson A venue between 36th Street and the tracks, which 
extends as far as a frame building some 175 feet away from 
the highway. This lot has a light weed and grass growth; 
"not very high and not very prominent'' (R., pp. 51-53). On 
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the right edge of the highway, and at a distance of 108 feet 
south of the center line of the southernmost warehouse track, 
is a circular or disk railroad crossing sign facing northbound 
highway traffic. This sign has a yellow background, with 
a black cross and the letters "RR" on it (R., pp. 43-45, 49). 
Between this sign and the track, there is an unobstructed 
view to the right along the track, except for weeds, for a dis-
tance of 434 feet ( R., pp. 304-305). 
On the west or left side of the highway, between 36th 
Street and the southernmost warehouse track, is a warehouse 
building with an open platform facing this track. ·while a 
"37th Street" is indicated on the plat (Exhibit "B"), this 
is only a paper street whose southern boundary line marks 
the northern corporate limits of Newport News, and it is not 
open to traffic ( R., pp. 36, 52). 
On direct examination, Mr. Entwisle testified that they •had 
left his church in Newport News and started for Hil-
10* ton Village at about 9 :15 P. M., and that as the auto-
mobile drew near the railroad tracks crossing J e:ff erson 
A venue, Mrs. Folkes said, '' There is a train over there.'' 
At that time, he observed a boxcar standing on the main line 
track to the left of the highway. He said he approached 
cautiously and stopped, because the position of this boxcar 
indicated to him that there was '' s_ome activity on the main 
track." He said that the front wheels of his automobile 
stopped on what was the first track reached, and a man with 
a lantern, '' ran out from the right of the siding and halloaed 
-at us to get back, it was a train coming, and by that time we 
looked and saw a train, coming, and ~rs. Folkes said, 'Let's 
jump', and she got out of the car" (R., p. 119). 
He said he tried to back up the automobile, but it stalled, 
and by the time he got the motor started again, the front 
boxcar in the train had hit the front of the automobile. He 
pulled the wheels of the automobile around in the same aire~-
tion in which the train was moving, and after it had been 
dragged across the road and down the railroad right-of-way, 
the train was stopped. He said that the man that ran out 
had a light, and was located between the sidetrack on which 
his automobile had stopped and the next track, about 8 feet 
from the hard surface of the highway. As to the sequence 
of events, he testified as follows (R., pp. 122-123) : 
'' Q. Now, when you saw him, how long afterwards was it 
before you saw the car, or did you see them simultaneously? 
'' A. No, sir. I saw him first, and he ran out and then looking 
down this track we saw the boxcar coming, which must have 
be~n from the reflection of lights in the back of us that lighted 
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the place, because it is no light there. There was no light 
there at the time; it was perfectly dark. 
• * 
"Q. How much time elapsed when you saw the car, and how 
close was the car to you when you did see itV 
'' A. Well just time enough for him to come out there and 
get my attention, and then look over there and see the boxcar 
rolling back. 
*''Q. Now, when you saw the boxcar rolling back, how 
11 • far from the east line of that hard surface was it! 
· '' A. I imagine the boxcar «: * i,t I would assume the box-
car at that time was within five or six feet of us-no, I would 
say 24 feet of us. It was dark and I am no judge of distance; 
I was too interested to judge distance but we saw the boxcar 
coming down.'' 
The witness further stated that he was familiar with the 
crossing; that in approaching the tracks, he knew the boxcar 
on the main line was not moving, but he '' wanted to make 
sure the main line was clear" before he went on (R., p. 121). 
He stated that he looked both to the right and left; that he 
heard no locomotive whistle or bell, and that it was a very 
dark and clear night. He estimated that from the time he 
first saw the moving boxcar until it struck the automobile 
"seemed like eternity", but was not more than thirty seconds, 
he judged (R., p. 123 ).. After the accident, he got his auto-
mobile back on the roadway under its own power and took 
Mrs. Folke~ on to Hilton Village. He himself was not hurt. 
On cross-examination, Enhvisle testified that he had 
churches both in Newport News and at Hilton Village, and 
had been living in the latter place continuously since 1935. 
He had used the Jefferson Avenue highway quite frequently, 
and not only knew the location of the main line railroad grade 
crossing, but also the position of the spur or warehouse tracks 
(R., p. 131). He knew there was a space of about 90 feet be-
tween the main line track and the two tracks nearest New-
port News, or ample room in which to stop between them. 
(R., p. 132). 
He stated that the man he saw when the automobile stopped, 
had a white railroad lantern, and '' was waving the lantern 
and shouting at me'' (R., p. 133). He "imagined" that the 
boxcar came up to the highway at a speed of from 5 to lO 
. miles an hour, and that he himself was driving at about. 20 
miles an hour, slowing up before he got to the track, (R., p. 
134); He said that he and Mrs. Folkes were looking af the 
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boxcar on the main line as_ he slo,ved up; that *it ex-
12• tended up to the left edge of the pavement; and its coup.; 
ling was sticking out over the pavement (R., p. 135). 
"\vnen Mrs. Folkes got out of the automobile, he instinctively 
stayed in it, realizing that the train "wasn't coming so as to 
smash things enthely.'' He didn't think there would have 
been time to get the automobile off the track safely, ev~Ii if 
his motor had not stalled, but he -\vas excited and really didn't 
know abo'nt this (R., pp. 136-137). 
Upon further examination, this witness said he did not te.; 
call making any statement at the scene of the accident, to the 
effect that he saw a man "flaggii1g" with a lantern, btit wa.s 
looking at the cars on the main line a.nd thought this had to 
· do with those cars. He deiried that there "\vas anybody oh 
the higfrway "flagging", when he approached the track (R., 
pp. 170-172). 
The plaintiff testified that Entwisle was driving rather 
slowly out Jefferson A venue ·when she noticed several sta~d-
ing freight" cars extending across the highway; that she _said: 
"Slow up, there's a train up there", to which Enhvisle re-
plied that he saw it. 
She said that their automobile '' gradually drifted up ahq. 
in a little while,'' she '' heaM a man holloaing arid • =R= • looked 
out • • • on the right and * • •_ sa,v a man aboiit 21 feet * • * 
waving his arms in the air;'' that she didu 't know '' wfatt the 
man was doing", not seeing a light in either of his ha'll;dS; 
but she "decided afterwards" that he "was trying to stop 
the engineer and also to stop us" (R., p. 140). 
She said she could not have told that this man was a white 
man, except that '' his sleeves were roiled up to here and 
evidently be had oii gloves.'' She further testified as follows 
(R.; pp. 140-"141) : 
'' The only thing I saw that looked like a light was_ the man's 
arms from here to here (indicating), and wh,en I saw this 
that was just about the time I saw this inah anq Mr. Entwisle 
said; 'God, they have got us,' *and turned and saw this 
rn• boxcar a bout 8 feet from us and I said 'Let's jump,' and 
with that I opened the door and jumped out of the car. 
"\Vhen I jumped out of the car the boxcar 11it the _automobile 
and jammed the door in and broke off a light oil that side_ of 
the car and I fell under the train, thought something ru~bled 
over my head and something hit me and I pulled a.way." 
She further stated that while this was the third time she 
had been over this highway, ·each time had been at night, and 
if asked about the railroad track, she would probably have 
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hatl to think to decide whether she kne,v it was there before 
answering~ She said that she uwas looking ahead", "look;. 
ing right ahead", "Then Mr. Entwisle stopped; t11at she ~ew 
th~.t the cars on the main liiie track '~ were standing perfectly 
still;" but "couldn't tell anything about east of the track" 
(R., pp. 146, 147). In approaching the tracks, she saw no flag;. 
man and no light from any railroad car or engine, and heard 
no engine whistle or bell, and she did not observe the rai~-
road crossing disk sign between 36th Street and the track 
(R., pp. 144-145). .. 
The plaintiff estimated that the boxcar which struck. the 
automobile was about 9 or 10 feet from her when she first 
sa.w it. She could not estimate ho,v much time elapsed. after 
Entwisle stopped and before the automobile was struck, be-
cause she was excited. She said she opened the door of the 
automobile and jumped out of it and the train hit it just as 
she jumped; that '' it seemed to lmock the automobile . out 
from under me''; that she didn't know that Entwisle had 
stopped on the track; that the man she saw didn't .have a 
light, but that after the accident he or some man came \lP with 
a light, nnd that she did not know anything except she saw 
a boxcar come right at her (R., pp. 148, 166, 167). . 
Two witnesses to the accideht were in an automobile which 
was following the Enhvisle automobile ~s it approacheq. the 
railroad tracks. This autom9bile was driven by Mr. H. A. 
Lreth, an instructor in the Newport News High School, ac-
companied by a Miss ,T os.ephinc Williams. 
~Oh direct examination, Lyeth testified that h~. was 
14* dr1ving at a speed of between 20 and 25 miles an hotn, 
and the automobile ahead ,vas going about the same 
speed ( R., p. 65). After the 'car ahe.ad had stopped, he stopped 
also, being then about a block to the rear of it, and just be-
yond 36th Street. He said . '' then I could sense something 
was wrong, because I could hear a train, or something-
sounded like a train anyway...;;..;_and then I started crawling 
up slow towards the baek of his car'' (R., p. 65). He stopped 
a second time when he was about 30 or 40 feet from the car 
ahead (R., p. 66). In going 11p to where he stopped the sec-
ond time, he could see the train or group of freight cars mov;. 
ing toward the crossing; al!d he co.mmented on the ·situation 
to Miss \iViHiams (R., pp. 6J-68). He sa,v a light som,ewhere 
between the automobile and the approaching train, which he 
described as a ''fairly dim light" (R., p. 6$). Later, he. saw 
Mrs. Folkes g·et out of the automobile and apparently '' she 
hit the side of the boxcar and was thrown onto the hard sur-
f ace there facing my car'' (R., p. 69) .. ~He iinmediateiy got 
out and went over to help her UJ? (R., p. 70). 
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He further described the noise which he heard when he first 
stopped, as a ''rumbling'' sound, stating that after hearing 
it a second, he placed it as being on his right, and that he heard 
this noise before seeing the train (R., pp. 72-73). He said 
that from the moment when the Entwisle car stopped and he 
heard the train, to the happening of the collision, '' there was 
quite a little time" (R., p. 73). 
On cross-examination, Lyeth reiterated that the automobile 
in front of him had stopped before he stopped the first t~e; 
that he thereafter proceeded slowly, and that after his second 
stop, he was looking straight ·at the Entwisle automobile (R., 
pp. 75, 77). He said that after he heard the noise of the train, 
there was sufficient time before the collision, in which he could 
have put his automobile in reverse and moved it off of the 
railroad track, and *'that he talked to Miss Williams 
15• during this period, for "thirty seconds anyway" (R., 
p. 76). He said that the freight cars were moving" fairly 
slow", and didn't go very far after striking the automobile.; 
that the wheels of the automobile were pulled around from 
the center of the right side of. the road, 'to the shoulder of the 
other side. The light which he saw, was a swinging light. 
Just before the accident happened, he could see the light and 
the man moving, '' one way or the other", and could hear a 
noise, as though he were '' trying to stop the train or get the 
automobile off". "He was making a racket there", he said, 
and he knew this was a warning (R., p. 78). He further stated 
that at that time J1is attention ''was centered on what was go-
ing to happen to that car" [automobile] (R., p. 82). 
Miss Josephine "\:Villiams testified that their automobile was 
going along Jefferson A venue about 20 miles an hour; that 
when she and Lyeth saw the Entwisle automobile stop, they 
stopped also, being then about a half a block behind it (R., 
p. 85). They then drove up closer to it, to within a distance 
she guessed, of" about the length of the car". Before they 
came to a full stop behind it, she saw a light on the side of 
the road a.nd heard a noise, '' like the creaking of cars to-
gether, like the rumbling of freight cars'' (R., p. 86). The 
light was '' at the side of the road", "the edge of the road", 
and seemed to be on the far side of the railroad track nearest 
them (R., pp. 87, 91). She heard no noise other than the 
"rumbling'' of the train (R., p. 91). She didn't think that 
Mrs. Folkes got all the way out of the automobile before the 
railroad car struck it. . 
She was unable to say how much time there was from the 
moment their automobile first stopped, to the occurrence of 
the collision, "because it happened so suddenly"; but she 
did say, that from the time of their second stop, to the hap-
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pening of the collision, '' could not have been more than two 
or three minutes'' ( R., p. 94). 
*On cross-examination, Miss Williams stated that the 
16'* Entwisle automobile, after it·once stopped, remained in 
the same place until the collision occurred, and that in 
between the two stops which Lyeth made, he commented on 
the situation at the same time that she observed it (R., p. 95). 
She said it did not take them very long to stop their auto-
mobile on either occasion; that she could not tell what was 
in front of the other automobile, as they were coming up be-
hind it, and could not tell whether the light or the man with 
the light, originally came from in front of that automobile or 
not (R., p. 96). 
Upon further examination, Miss "Williams reiterated that 
although it was a "very 9ark night", she and Lyeth had no 
difficulty in observing when the Entwisle automobile· came 
to a stop, saying '' we had lights and they had lights and we 
could tell when they stopped" ; "we could see it had stopped" 
(R., pp. 97-98). 
Members of the defendant's yard crew testified that the 
group or ''cut'' of boxcars which collided with the Entwisle 
automobile, consisted of nine cars being shoved or pushed by 
a yard engine across Jefferson A venue for unloading at the 
warehouse buildings. Only the front car of course was in 
actual contact with the automobile. Immediately before this 
movement, three cars ahead of these nine had been uncoupled 
and left on the main line track, just west of Jefferson A venue. 
Brakeman Bryant had been at the highway crossing on that 
movement. The engine and remaining cars then backed away 
from Jefferson A venue for a sfifficient distance to clear the 
switch leading in to the warehouse tracks, and came forward 
on the southernmost track (Track "D"). 
Bryant testified that after the cars on the main line had 
stopped, he immediately walked down the concrete roadway 
of Jefferson A venue, in order '' to protect'' the warehouse 
crossing on the next movement (R., pp. 214-215). He said 
that in doing this, he did not leave Jefferson Avenue, having 
no reason to do so, and no duties '"'to perform elsewhere 
17* (R., p. 216). He carried a lighted lantern and took up 
a position in the highway between the two warehouse 
tracks (Tracks "C" and "D"), before the cars got thero 
(R., p. 219). The engineer was seated on the north side of 
the engine, which was headed toward the crossing. He was 
not able to see Bryant's position, due to curvature in the track, 
but another brakeman, Wingfield, also located on the north 
side of the group of cars, was in position to relay any signal 
from Bryant to the engineer. 
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Bryant said he first observed the headlights of the rJntwisle 
automobile about when it passed 36th Street. He at once be-
gan to give a stop signal, waving his lantern backward and 
forward, at right angles tb the highway. He said that the 
automobile didn't seem to be coming "so fast"-that it was 
''coming slow", or at "a moderate speed"; that there was 
nothing to prevent the driver from seeing his lantern and hl> 
,vas expecting him to stop. However, the automobile came on 
up, and did not stop until the front wheels had gone over the 
nearest rail of the first warehouse track (R., pp. 211-214). He 
stated that he then holloaed to the driver, to "back up off of 
the crossing", "that the cars were coming" (R., pp. 220-221). 
He then turned and gave the stop signal to Wingfield, who 
immediately relayed it to the engineer. He said that the en-
gine stopped in about ten feet after ~he signal was given; but 
that before stopping, the head end of the front boxcar struck 
the right fender of the automobile and pushed it around, crush-
ing the side of the door and scratching the side of the auto-
mobile (R., pp. 220-222). The engine, in his opinion, had not 
been going more than five miles an hour (R., p~ 219). The en-
gine later backed up, which pulled the boxcar away from the 
automobile. 
Before leaving the scene of the accident, Bryant said he 
asked Entwisle, '' why he didn't stop when I was waving my 
lantern", and received the answer, that "he saw me, but was 
watching these cars that were over here on the main line'' ; 
that "he •was watching those cars", and that, "he saw 
18* me with my lantern.'' He further said that Entwisle 
made no complaint then that he (Bryant) had not been 
in the road at the cros~ing (R., pp. 223, 225-6). He explained 
that in ''flagging'', he had to stay on the nol'th side of the 
track, so as to keep within ·wingfield 's vision. 
On cross-examination, this witness reiterated that the cars 
left on the main line track west of Jefferson A venue, had 
"practically cleared this crossing", and "were far enough 
so that traffic could go by" (R., pp. 230, 243, 245). He said 
that after the Entwisle automobile passed 36th Street, he 
was '' watching him coming and flagging him down all the 
time''; that he '' thought he was going to stop, take my sig-
nal'', and that after the automobile came up on the track, he 
"holloaed at him" and told him "to back off". The front 
boxcar of the group being pushed by the engine, he would say, 
was about half a car length (15 feet), "maybe a little better", 
from the hard surface of the road, when he holloaed at Ent-
wisle (R., pp. 236-238). He did not see Mrs. Folkes when she 
got out of the automobile on the opposite side of the track 
(R, p. 251). 
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Brakeman "Wingfield testified that after the three boxcars 
had been dropped off on the main line track, he operated the 
switch and gave the signal by which the engine pushed the 
nine cars into the warehouse track. He was then standing 
about opposite this switch, on the north side of the main line, 
so as to be able to transfer signals from Bryant to the engi-
neer (R., pp. 258-260). He had observed Bryant leave the 
main line crossing and go do"111 the highway toward the ware-
l1ouse tracks crossing. He said that Bryant was ''flagging'' 
this crossing with his lantern; that he could see him "all the 
time'', and that he did not leave the highway until after the ac-
cident. He said Bryant t11rned around and gave him a fast stop 
signal for the engine, which he immediately transmitted to the 
engineer, who stopped instantly (R., pp. 261-262). He said that 
the car wheels on the ''deep'' curve leading off of th~ 
19* main *line, ''grind'' to a certain extent, '' against the off 
rail" (R., p. 263); There was no light on the front 
boxcar. He himself was not in position to see the automobile 
until after the accident (R., pp. 267-268). 
Conductor Phillips was in charge of the defendant's yard 
crew and its switching operations. He did not see the acci-
dent. In the performance of his duties and after having given 
appropriate instn1ctions to the other members of the crew 
he was engaged in listing cars around the warehouse situated 
west of the crossing. He came to the crossing after noticing 
the automobile lights there which were turned in a westerly 
direction (R., pp. 272-274). Ile talked to Entwisle, and heard 
him say that he saw Bryant in the highway, but that he saw 
some other ca-rs on another track, a.nd '' he thought he was 
being flagged" for those cars (R., p. 275). He said that therfl 
are actually two curves in the warehouse track between the 
main line and this crossing, and that the wheels of boxcars 
coming off the main line into the warehouse tracks, would 
make a '' grinding, a ringing noise'' on the curved rails, es-
})ecially on rails which are not in continuous use (R., p. 276). 
He further testified that an emergency stop applied on an 
engine going at a speed of five or six miles an hour, with a 
''cut'' of cars such as these, would not exceed fifteen feet in 
distance, with some variation of time for relaying the signal. 
He added that if the air were not on the cars, there would b" 
a "slack" in nine cars amounting to "somewhere around six 
feet'' (R., pp. 280-281, 282-283). He said that the safety rules 
do not permit a flagman to stand between the rails of a track 
or within the overhang of a train, in giving signals, and that 
if Bryant had been ''flagging'' from the south side of the 
track in this instance, he could not have relayed signals to the 
engine, on acc01mt of being out of Wingfield 's vision. This 
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witness identified the lantern used by Bryant as being a regu-
lation lantern issued by the defendant company, and said that 
these lanterns a.re used to signal effectively at night, even at 
a distance of 100 boxcars (R., pp. 283, 286-287). 
*Hudgins, the engineer on the engine which was shov-
2Qtit ing the ca.rs into the warehouse track, was seated on 
the. north side of his cab. He stated that the engine was 
going at a speed of about four miles an hour when he re-
ceived the emergency stop signal. He immediately complied 
with this signal and a stop was made within a few feet, he 
would say five or six feet, and there was some "slack", be-
cause the air was not connected on the cars. From his posi-
tion he was unable to see the accident, and was also unable 
to tell when the front car reached the crossing · ( R., pp. 295-
299). 
Graves, the fireman on the engine, was seated on the south 
side of the cab. He stated that after the emergency brakes 
had taken effect, the engine was still on the main line. He 
said that after the accident, he heard Bryant ask Entwisle 
whether he saw the stop signal which was given, and that Ent-
wisle said: ''Yes, I saw that stop signal given, but I w_:as un-
der the impression that you were stopping me for some cars 
standing over on the main line" (R., pp. 290, 291-292). This 
witness also said that in going into the warehouse track, the 
wheels of the cars in "pinching around'~ the curve, have a 
tendency to make a "squealing fuss", this being due to the 
curve and the rust on the rails (R., p. 292). 
Alderson, defendant's Assistant Superintendent at New-
port News, testified that the boxcars owned by the defendant 
have a width of about 10 feet 2 inches, and in height, vary 
from 14 feet to 14 feet 4 inches above the rails (R., pp. 206-
207). 
The chief injury complained of by the plaintiff as a result 
of the accident, was the strain or sprain of her lower back. 
She also had some pains that developed in her leg, and some 
months later, sciatica ( R., p. 116). ~ere were no fractured 
bones and no pressure on the nerves of the spine (R., pp. 136, 
254-5). ·while there was no direct proof presented as to the 
plaintiff's age, she did state that she was married in 1898. 
She testified at length to an intermittent amount of suffer-
ing with her back, requiring her to be strapped up for 
21 • some ir.time, to wear a particular type of corset, as well 
as to spend certain time in bed (R., pp. 149-159). She 
was examined and treated by several doctors, three of whom. 
testified. 
At the time of her injury, the plaintiff was a supervisor 
for the Commission for the Blind, a salaried position under 
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the State Departinent of "\V elf are. ·while she has lost some 
time from work, she has lost no salary and she still holds 
her position (R., pp. 138, 159-160). Her duties require h.er 
to drive about the state in an automobile (R., p. 164). The 
only evidence as to any expenditures in connection with her ... 
injuries, was her statement that she had been put to an ex- . 
pense of approximately $400.00 (R., p. 160). 
* ARGU:MIDNT. 
I. 
(1) DEFENDANT WAS NOT NEGLIGENT. 
Manifestly, if the sworn testimony of brakeman Bryant 
is correct, that he was standing on Jefferson A venue between 
the two warehouse tracks (Tracks "'C" and "D" on the plat), 
with a lighted lantern in his hand ; that he first observed the 
headlights of the Entwisle automobile when it passed 36th 
Street; that he at once began to give a stop signal, waving 
his lantern at right angles to the highway; that the automo-
bile didn't seem to be coming so fast; that it was coming 
slow, or at a moderate rate of speed; that there was nothing 
to prevent the driver from seeing his lanteFn; that he was 
expecting the automobile to stop; that the automobile, how-
ever, came on up and did not stop until the front wheels had 
gone over the nearest rail of the first warehouse track (R., 
pp. ·211-214); that he then holloaed to the driver "to back off 
the crossing'\ tha.t ''the cars were coming" (R., pp. 220-221); 
that he then turned and gave the stop signal to brakeman 
Wingfield, who immediately relayed the signal to the engi-
neer; and that the engine stopped in about ten feet after the 
signal was given, but that before stopping, the head end of 
the front boxcar struck the right fender of the automobile 
and pushed it around, crushing the side of the door and mak-
ing scratches upon the side of the automobile (R., pp. 220-
222)-there was no negligence whatsoever on the part of the 
defendant. Better and more timely warning to the plaintiff 
and the driver of the automobile, and greater care and caution 
by the defendant to prevent the accident and injury to the 
plaintiff can hardly be imagined. 
· The :testimony of both Mr. Entwisle and the plaintiff, how-
ever, was apparently to the effect that brakeman Bryant was 
not standing on the concrete roadway of Jefferson .A venue, 
where he said he wa.s. Mr. Entwisle said that as the 
23• front ""wheels of his automobile stopped on what turned 
out to be the first track reached, a man waving a Ian-
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tern '' ran out from the right of the siding and halloaed at 
us to get back, it was a train coming, and by that time we 
looked and saw a train coming, and Mrs. Folkes ( the plaintiff) 
said 'Let's jump', and she got out of the car" (R., p. 119) · 
that the man who ran out with a light and halloaed at · , 
was between the track on which the automobile had stopped 
· and the next track, and was about 8 feet from the hard surface 
of the highway (R., p. 122). The plaintiff testified that Mr. 
Entwisle was driving rather slowly out Jefferson Avenue 
when she noticed several standing freight cars extending 
across the highway (i.e. on the main line track); that she said 
"Slow up, there's a train up there" to which Mr. Entwisle 
replied that he saw it; that-(R., pp. 140-141) 
'' With that he gradually drifted up and in a little while I 
heard a man holloaing and I looked out of the window of my 
car on the right, and I saw a man about 21 feet, as well as I 
.could remember; I might not be exactly right, but I think 
just about that distance-waving his arms. I didn't know 
what the man was doing. I just thought the man was sing-
ing or something when I heard him holloaing. The man didn't 
have a light in either hand, and I decided afterwards that he 
was trying to stop the engineer which had cut the boxcars 
aloose from the train and was backing to this boxcar. I think 
he was trying to stop the engineer, and also to stop us. I 
didn't hear him say 'Stop' or anything, just heard him holloa-
ing and waving his hands in that way, and I couldn't have 
told whether he was a white man or not except for the fact his 
sleeves were rolled up to here and evidently had on gloves ; 
the only thing I saw that looked like a light was the man's 
arms from here to there [indicating] and when I saw this 
that was just about the time I saw this man, and Mr. Entwisle 
said 'God, they have got us,' and I turned and saw the boxcar 
about 8 feet from us and I said 'Let's jump', and with that I 
opened the door and jumped out of the car.'' 
It will be observed that the plaintiff's testimony is in con-
flict with the testimony of Mr. Entwisle, that ,the man who was 
holloaing at them to stop also had a lighted lantern in his hand. 
Her testimony in this respect is also in conflict with the testi-
mony of h~o other witnesses introduced by her, to-wit: Mr. 
H. A. Lyeth and Miss Josephine Williams, the occupants of 
the automobile which was behind the Entwisle automobile. 
"Under the applicable rules of law as to conflicts in 
24 • evidence, we cannot concede that the above evidence is 
sufficient evidence for the plaintiff, to make the question 
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of negligence as to proper signals of the approach of the train, 
one for the jury. . 
Assuming, however, that construc.tive negligence on the part 
of the defendant might be technically inf erred: from the verdict 
of the jury, without regard to any question of the prejudicial 
argument of counsel,-it is manifest from the record that, as 
a matter of law-. 
(2) THE INTERVENING, INDEPENDENT NEGLIGENT 
ACT 01r1 'l'HE DRIVER OF THE AUTOMOBILE WAS 
IN LA vV THE SOLE PROXIMATE CAUSE OF THE 
ACCIDENT. 
Mr. Entwisle, the driver of the automobile was, according 
to his own testimony, thoroughly familiar with the premises. 
He not only knew of the location of the main line railroad 
grade crossing, but likewise lmew that the spur tracks or 
warehouse tracks crossed the highway at this point (R., p. 
131). He lmew that there was a distance . of something like 
90 feet between the main line track and the nearest spur track 
thereto, or ample space for safety in whieh to stop between 
them ( R., p. 132). Yet, he slowly and deliberately stopped 
his automobile on the spur track-which according to the oft-
stated rule of law, was in itself a proclamation of danger, 
and, hence this in itself was a grossly negligent act. Further-
more, according to th~ testimony of Mr. H. A. Lyeth, which 
is also supported by the testimony of Miss Josephine ,vil-
liams, occupants of the automobile behind the Entwisle auto-
mobile, and both witnesses introduced by the plaintiff, Mr. 
Entwisle had ample time to get his automobile off the spur 
track after the oncoming train, which was moving slow1y ( at 
a speed of only 5 .to 10 miles an h9ur, according to the testi-
mony of Mr. Entwisle himself, Rec., p. 133, as well as other 
witnesses), could have been seen and heard by him, had he 
been making his looking and listening effective. •rn-
25* deed, it is perfectly apparent from the whole testimony 
of Mr. Entwisle, that while he stated at one point (R., 
pp. 124-125) that he gave the '' customary attention on ap-
proaching, by looking to the right and left and we saw the 
boxcar on the left'' ( i. e. on the main line track), he never at 
any time effectively looked or listened for the cars on the spur 
track where he stopped his a.utomobile, until his attention was 
called to the moving train on that track by a man waving a 
lantern and holloaing at him. And as for the plaintiff, she 
frankly stated that she centered her attention on the standing 
boxcars on the main line track, and at no time looked ( or lis-
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tened) in the direction from which the train was coming, until 
too late to avoid the accident. 
That .Mr. Entwisle, on his own testimony, was guilty of the 
grossest kind . of negligence, there can be no question. And 
it appears equally clear that his negligence was the sole proxi-
mate cause of the injury complained of by ·the plaintiff ( ex-
cept for her own negligence contributory th~reto). The neg-
ligent conduct of Mr. F~ntwisle satisfies every possible requi-
site of the sole proximate cause. His acts were the interven-
ing, negligent ac,ts of a responsible human being, which were 
nearest to the injury in point of time, space, knowledge, causa-
tion and opportunity. These negligent acts of the driver of 
the automobile were thus not concurrent with the assumed 
negligence of th·e defendant, but as stated above, were inde-
pendent, intervening and successive to that of the defendant. 
If therefore the plaintiff had not been negligent herself, her 
right of recovery for any injury she sustained should have 
been limited to the driver of the automobile; and, in any event, 
there was no legal right of recovery against the defendant 
railroad company. 
Rule No. 1 of Lord Bacon's maxims, is the familiar rule 
that '' The law looks at the proximaite and not the remote · 
causes.'' In explanation of the maxim, the learned author 
says: 
26• "''It were infinite for the law t9 judge the causes of 
causes and their impulsions one of another; therefore it 
contenteth itself with the immediate cause, and judgeth of acts 
by that without looking to any further degree.'' 
In 22 R. C. L., p. 132, this is said : 
"Whenever a new cause intervenes which is not under con-
trol of the wrongdoer, whicl1 could not have been foreseen 
by the exercise of reasonable diligence by the wrongdoer, and 
except for which the final injurious consequences wouia not 
have happened, the second cause is ordinarily regarded as the 
proximate cause and the other as the remote cause.· As has 
been aptly said, 'the intervener acts as a non-conductor and 
insulates the negligence.' '' 
Certainly, the def end ant cannot in law be expected to have 
foreseen that the driver of an automobile would have failed 
to stop his car in a place of perfect safety, for which there 
was ample room, and instead thereof, virtually park his car 
on a railroad track, withont looking or listening, or making 
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his looking or listening effective for a moving train on that 
track. 
, In Davis v. Schroeder, 291 Fed. 47, 50, J·udge Kenyon quotes 
the following citation from V{harton on Negligence, p. 134, 
as being helpful in determining what was the sole proximate 
cause of an accident, in a crossing case in which the interven-
ing act of the driver of the automobile was held to be the sole 
proximate cause of the accident : 
" 'Supposing that, had it not been for the intervention of 
a responsible third party, the defendant's negligence would 
have produced no damage to the plaintiff. Is the defendant 
liable to the plaintiff? This question must be answered in 
the negative, for the general reason that casual connection be-
tween negligence and damage is broken by the interposition 
of independent responsible human action. I am negligent on 
a. particular subject matter as to which I am not contractually 
bound. Another person moving independently comes in and 
either negligently or maliciously so acts as to make my neg-
ligence injurious to a third person. If so, the person so inter-
vening acts as a non-conductor and insulates my negligence 
so that I cannot be sued for the mischief which the person so 
intervening directly produces. He is the one who is liable to 
the person injured. ' '' 
Running all through the case of Appalachian Power Oo. v. 
Wilson, 142 Va. 468, is a. recognition of the fact that if the 
intervening act of a responsible human being is a ne,qli-
27• gent act, •it breaks the chain of causation and makes 
the intervener the one solely responsible to the plain-
tiff. 
To the same effect are Stalfl,dard Oil Co. v. Wakefield, 102 
Va. 832; and Richmo,n.d v. Gay, 103 Va. 320 ru;id 324; and 1 
Shearman & Redfield on Negligence (6th ed.) Secs. 32 and 36, 
cited with approval in the foregoing decisions. 
Among the more recent decisions are: Rooooke Ry. ~ Elec. 
Oo. v. Whitner, 173 Va. 253 (,Tune 12, 1939), and Hitbbard v." 
Murray, 173 Va. 448 (Sept. 13, 1939). 
In the Whitner Case, this is said by Holt, J., at p. 258: 
"We have seen that the bus' company was negligent, but a 
defendant's negligence, of itself, will not support a verdict. 
It must have contributed to the accident "" "" * An intervening 
cause which breaks the chain of causation becomes the solP 
proximate cause and supersedes the antecedent negligence of 
a defendant. · · 
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'' This rule is well stated in Crai,er Y. Franklvn Cotton Mills, 
196 N. C. 330, 145 S. E. 570, 571: 
'' 'Accepting the familiar definition of proximate cause as 
that which in natural and continuous sequence, unbroken by 
any new and independent cause, produces an event, we must 
keep in mind the other principle that, when an independent, 
efficient, and wrongful cause intervenes between the original 
wrongful act and the injury ultimately suffered, the former, 
and not the latter, is deemed the proximate cause of the in-
jury. While there may be more than one proximate cause~ 
that which is new and entirely independent breaks the sequence 
of events, and insulates the original primary negligence.' '' 
The facts in the lVhitner Case were, that a bus had negli-
gently stopped on the traveled portion of a highway and 
thereafter an automobile rnn into it from the rear. The plain-
tiff, who rode as a guest in the automobile, driven by one 
Chapman, sued the bus company, as well as Chapman. This 
Court said (p. 260) : 
"During all this time, and while the bus stood still in the 
road, Chapman, if he had been paying any attention at all, 
had ample time to pass it in safety along the middle lane. 
The plain fact is that he was giving no attention whatever to 
ihe duties which rested upon him as a driver. 
'' The primary neg·ligence of the defendant was brok~n by 
the independent, efficient and wrongful intervening negligence 
of Chapman. The primary negligence of the defendant had 
ceased to operate. The intervening negligence of Chapman 
was responsible for all that thereafter occurred,.'' 
28* *In Hubbard v. Mit.rray, 173 Va. 448, where a pas-
senger bus, for the purpose of discharging a passenger, . 
stopped with its left wheels on the concrete part of the high-
way and its right wheels on the shoulder, and a truck proceed-
ing in the same direction, sideswiped the bus, after the bus 
again started but before it had gotten entirely on the pave-
ment, and the truck ricochetted across the road and collided 
head-on with a passenger car driven by plaintiff's intestate, 
this Court held as a matter of law that the negligence of the 
truck driver wa.s the sole proximate cause of .the accident. 
After reviewing the decision in the Whitner Case, S1.llf)r.a, 
and the cases of Pratt v. Miles, 166 Va. 478, 186 S. E. 27, and 
W11att v. Chesapeake ~ Potomac Telephone Co., 158 Va. 470, 
163 S. E. 370, 82 A. L. R. 386, this Court said ( at p. 455) : 
" 
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''From what was said in these cases we deduce the follow-
ing general rule: Where a second tort-f easor becomes aware, 
or by the exercise of ordinary ca.i·e sho1tld be aware, of the ex-
istence of a potential danger created by the negligence of an 
original tort-f easor, and thereafter by an independent act of . 
negligence brings aLout an accident, the condition created 
by the first tort-feasor becomes merely a circumstance of the 
accident, but is not a proximate cause thereof. The original 
negligence of the first tort-feasor is legally insulated hy the. 
intervening, independent negligence of the second tort-f easor, 
and the latter becomes the sole proximate cause of the acci-
dent". (Italics supplied). 
With respect to the contention that the question of proxi-
mate cause o-f an accident is usually a question for the jury, 
this Court in that case made a statement of the law which is 
equally pertinent to the present case (at p. 457): 
''v\7e are not unmindful of the rule that what is the proxi-
mate cause of an accident of this character is generally a ques-
tion for the jury and not for the conrt to determine. But as 
we have many times held, when the facts are not disputed 
and are susceptible of but one inference, the question becomes 
one of la.w for the court. See TiVallace v. Jones, 168 Va. 38, 
44, 190 S. E. 82; lloa;nokc Railwwy & Electric Go. v. Whitner, 
~'wpra; Pratt v. Miles; supra; JiVyaU v. Chesapeake <i; Potomac 
Telephone Co., supra." 
·The verdict in the present case, therefore on this 
29* issue should be set aside and judgment entered for the 
defendant. It is worthy of observation that the trial 
court in its memorandum opinion filed in this case, merely 
states that the evidence was ample to support the verdict of 
the jury on t11is issue, without giving any reasons therefor. 
In view, however, of such statement, it might be well to set 
out the evidence in this respect in more detail as it appears 
from the testimony of the plaintiff and the plaintiff's wit-
nesses, in the most favorable light for the plaintiff, and by 
which testimony the plaintiff is surely bound. Thus, as stated 
in Yellow Cab Go. v. Gulley, 169 Va. 611,617, this is said: 
'' l\frs. Gulley ( plaintiff) is bound by the admissions of her-
self and chauffeur. Her case can arise no higher than her 
own evidence. Vir_qinia. Electric & Power Go. v. Vell~s, 162 
Va. 671, 175 S. E. 35. '' 
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A fortiori, the plaintiff's case can arise no higher than the 
whole evidence on the subject. 
In stopping where he did, with the front wheels of his 
automobile extending over the rails of the railroad track, 
. Mr. Entwisle fully disregarded the knowledge which. he 
readily admitted he possessed as to the specific location of the 
railroad tracks-· both the main line track and the spur track 
(R., pp. 124, 130-131). He paid no heed on this occasion to 
the disc railroad warning sign which he passed (R., pp. 126-
127). He slowed down only beca11;se Mrs. Folkes (the plain-
tiff) noticed the boxcar on the left at the edge of the paved 
road on the main line track (R., pp. 123, 125, 104). He could. 
see that "it wasn't moving", and that "the coupling was 
sticking out over the pavement" (R., pp. 121, 123, 135). De-
spite the fact that he stated that he approached ''cautiously'' 
and was looking ahead, he failed to' observe that he was 
8topping in a conspicuously dangerous place (R., p. 119). It 
appears that he fastened his attention on the standing box-
car (R., pp. 121, 125). He ignored the perfectly safe placP. 
in which to stop the car, eAi;ending over a space of ninety 
go• •feet, which he knew lay between the tracks (R., p. 132) .. 
Having made the stop in the place of peril on the track, 
his own testimony shows that both at that time and there-
after he neglected to look and listen effectively for moving 
trains and railroad equipment, as was his plain duty. Hii:; 
statements on direct examination show that he continued to 
look ahead at the main line car, and that he did not look at 
all to the right of the highway, the direction from which the 
boxcars approached on the spur track, until after the flag-
man had halloaed a.t him and finally. succeeded in getting his 
attention. 
He testified that after the automobile had stopped," a man 
ran out from the right of the siding and holloaed at us to 
get back, it was a train coming, and by that time we looked 
and saw the train co-min.lJ • • * '' ( R., p. 119). 
He further said : '' I sa.w him first and he ran out and 
then looking llown this track, we saw the boxcar coming 9 • • '' 
(R., p.122); that there was "just time enough for him to come 
out there and get my attention, and then look over there ((/fl,d 
see tke boxcar rolling back'' (R., p. 122). While not able 
to estimate accurately the time the automobile was on the 
track before the boxcar struck it, he was of opinion that it 
could not have been more than thirty seconds (R., p. 123). 
The testimony of the plaintiff, 1\1:rs. Folkes, likewise shows 
that after calling Mr. Entwisle's attention to the presence of 
the freight cars on the main line track, she too was negligent. 
As a passenger or occupant of the automobile, she thereafter 
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clearly failed to exercise ordinary care. for her own saf ~ty 
until too late. She could see that these particular main line 
cars were ''standing perfectly still'' (R., p. 147). She con-
tinued to look straight ahead and does not claim to have 
looked to the right of the highway before hearing the flag-
man (R., pp. 146, 167). In fact, during direct examination, 
she specifically stated, '' I couldn't tell you anything about 
east of the track" (R., p. 147)-this being the direction 
31 • •from which the boxcars came on .the spur track; and 
· also, "I didn't know anything except I saw a boxcar was 
coming right ove:r at me and I said 'Let's jump', and I jumped 
because I thought that was the only thing to do" (R., p. 
167). 
But an effective lookout, as was owed by her under the ex-
isting circumstances, required a careful and immediate effort 
to observe the possible approach of moving trains or railroad 
equipment in either direction, once it had been brought to 
her notice that the automobile was coming to a railroad grade 
crossing. 
She testified that after she and Mr. Entwisle saw the freight 
cars on the main line, "he gradually drifted up and in a little 
while I heard a man holloaing and I looked out of the ivindo'W 
on my car on the right, a.nd I saw aboiit 21 feet, as well as I 
could rememller, • * * ·waving liis arrn,S in the air • * • and 
when I saw this, that iva..~ just aboi,.t the tinie I saw the man 
OJnd Mr. Entwisle said 'God, they have got us' and I turned 
OJnd S{llUJ this boxcar abmtt 8 feet from us and I said 'Let's 
jump' and with that I opened the door and jumped out of the 
car." (R., pp. 140-141). 
It is evident from this testimony, that Mrs. Folkes never 
did look entirely around to the right until Mr. Entwisle made 
the foregoing exclamation, after which she immediately got 
out of the automobile. This therefore was in no sense a timely 
or effective lookout. 
Nor does it appear from any affirmative act, or even from 
any statement of the plaintiff or of Mr. Entwisle, that either 
of them, after observing the main line cars, made any attempt 
to listen for a train. Had they paid any attention in this re-
spect, they would have been bound to have heard the '' grind-
ing'' noise which was being made by the boxcars approaching 
slowly on the curved rails of the spur track (R., pp. 263, 276, 
292). 
In sharp contrast to this, was the testimony of Mr. Lyeth, 
a witness introduced in behalf of the plaintiff. Though 
32"" *traveling in an automobile further back on the high- ' 
way, he had no difficulty in hearing the "rumbling" 
noise of the boxcars while driving toward the crossing. He 
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acted on this knowledge and stopped (R., pp. 65-66). His 
automobile was then from 150 to 250 feet from the spur track, 
or ''quite a distance'' away (R., pp. 65, 67, 75). In a second's 
time he knew that the noise was on the right side of the high-
way (R., pp. 72, 73). On direct examination, he stated that 
there was "quite a little time in there", between the time the 
Entwisle car stopped and the time of the collision-'' time 
enough to move from there [the crossing] when I heard the 
rumbling of the train until the car was struck" (R., pp. _73, 
7 4). In estimating· the time, he subsequently said, '' there 
must have been a lapse of 30 seconds anyway" (R., p. 76). 
Miss "Williams, riding in the same automobile, also heard 
the '' creaking of cars together, like the rumbling of freight 
cars", before their automobile came to a stop the second time 
( R., p. 86). She stated that from the time of their second 
stop, to the happening of the accident, a period of not more 
than two or three minutes elapsed (R., p. 94). 
Also significant in showing the negligence of the plaintiff 
and Mr. Entwisle, and the sole proximate relation thereof 
to the injuries complained of by the plaintiff, are what Mr. 
Lyeth and Miss ·wmiams were able to see from their position 
to the rear of the Entwisle automobile. 
Mr. Lyeth testified as follows, on direct examination (R., 
pp. 65-66): 
"Well the first thing I saw was their ca.r come to a stop, 
apparently on the tracks, the first set of tracks, and then I 
could sense something was wrong and I slowed do,vn and 
ca.me to a stop there-I came to a stop after the first car had 
stopped, and then I could sense something was wrong, be-
cause I could hear the train or something like a train, any-
way-and then I started crawling up slow towards the back 
of his car. ,vhen I first stopped, I must have been around a 
block or so or half a block from the first car .* * •. Then I 
traveled up very slowly and I must have stopped about 30 or 
40 feet from the first car and stayed right there.',. 
33* *He further testified as follows (R., pp. 67-68): 
"By Mr. White: 
'' Q. Now ·when did you first see anything movit1g on this 
track marked D and what happened? 
"A. Well, it seems lie stopped tltet·e when I saw the train 
moving 'U,p here after I had come up· here. As I was coming 
up to where I stopped, I coitld see that train moving in here.,,. 
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It is most apparent from this testimony, from Lyeth's spon-
taneous comment to 1fiss ·wmiams (R., pp. 67, 76), as well as 
from Miss "\Villiams' own observations of the ·situation ( R., 
pp. 85-86), that during all this period of time, the occupants 
of the Entwisle automobile did not take any reasonable pre--
cautions for their safety and protection. That there was 
ample time after the Entwisle automobile reached the track, 
for the talcing of such precautions, is manifest from the initial 
posi,tion and subsequent movements of the Lyeth automobile. 
Had they then listened or looked for trains in any efficient 
manner, they would have promptly become aware of the ap-
proach of the boxcars and would have instinctively avoided 
the danger impending. Any other conclusion would be con-
trary to established physical facts and incredible in its na-
ture. From a proximate standpoint, their own negligence 
was solely responsible for the consequences that followed. 
But for the intervening negligence of Mr. Entwisle, the driver 
of the automobile, or of the combined intervening negligence 
of ~fr. Entwisle and the plaintiff herself, the injury would 
never have happened to the plaintiff. Even therefore if the 
negligence of the defendant be assumed, by the well-settled 
doctrines of proximate cause, there is no liability upon the 
defendant, since in contemplation of law, the injury to the 
plaintiff was not the legitimate sequence of the thing alleged 
to he amiss on the part of the def end ant. 
Furthermore, not only ,vas the failure of Mr. Entwisle and 
the plaintiff to look and listen for the approach of the train 
the sole proximate cause of this accident, but it seems 
34 ,If: equally *clear from the testimony of the occupants of 
the Lyeth automobile, that the '' swinging light'' from 
the flagman's Ilintern was operating in ample tirne to have 
been an effective and intelligent warning to the occupants of 
the F..u1twisle automobile, had any attention been paid to it 
(R., pp. 68, 77-82, 86, 88, 91). Nor was there a scfotilla of 
evidence to show that the flagman Bryant did anything he 
ought not to have done, or left undone anything he ought to 
have done, after the peril of the occupants of the Entwisle 
automobile was discovered by him. On the contrary, the 
promptness with which he signaled the train to be stopped, 
which sig11al had to be and was promptly relayed by brake-
man ,vingfield (R., pp. 261-262), by causing the air brakes to 
be put on the train and slowing down and stopping of the 
train (R., p. 222'), probably saved the occupants of the Ent-
wisle automobile fr~m far more serious, if not fatal, injuries. 
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THE DUTY TO LOOK AND LISTEN EFFECTIVELY. 
The cases which hold that drivers of vehicles must look and 
listen for approaching .trains at railroad crossings, and make 
such looking and listening effective, are nwnerous and fa-
miliar. 
In N. d; W. R. Go. v. Benton., 160 Va. 633, a recovery was 
denied to the driver of an automobile, injured at a crossing 
in Hopewell, who claimed that a flagman actually "waved'~ 
him to cross the tracks in front of the train, thls Court say-
ing (at p. 642): . 
'' There is no evidence that he ever looked at any time in 
direction of the train. 'l"he evidence discloses no excuse for 
his failure to sec the train or his failure to take any precau- · 
tion for his own safety at this crossing which he used often 
and with which he was thoroughly familiar. In no view of the 
evidence, looking at it in the most favorable light for the plain-
tiff was it reasonably possible for the jury, rightly instructed,. 
to have exonerated or excnsed him for his heedlessness and 
utter lack of ordinary care.'' 
35"' •1n N. & W.R. Go. v. Eley, 157 Va. 568, in denying a 
recovery, in an action by the driver of an automobile,. 
struck by a train at a crossing at night during a heavy fog,. 
this Court said ( at pp. 573-57 4) : 
"The duty to exercise due care res.ts as imperatively upon 
the traveler as it does upon the railway, and in applying this 
rule, it must be remembered that trains must run upon their 
tracks while no such steel-bound limitation confines the trav-
eler. <;>ne must intelligently use both eyes and ears. 
'' This court has repeatedly held that the duty of Iooldng 
and listening for approaching trains before crossing a rail-
road track must be discharged in a way to make looking and 
listening effectual.'' 
See also to like effect = 
Southern R. Co. v. Bryant, 95 Va. 212; 
U. 8. Spruce Lumber Go. v. Bhwma.te, 118 Va. 471; 
Southern, R. Go. v. Hansb1·011,gh, 107 Va. 733; 
W. db 0. D.R. Co. v. Zell, 118 Va. 755, 759-760; 
801-1,thern .R. Co. Y. Davi.~, 152, Va. 548, 554-5; 
0. <t 0. Ry. Co. v. Barlow, 155 Va. 863; 
Virginfrm R. Go_. v. Rodgers, 170 Va. 581, 587. 
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(3) PLAINTIFF WAS HERSELF, AS SHOWN BY HER 
OWN EVIDENCE, GUILTY OF CONTRIBUTORY 
NEGLIGENCE AS A MATTER OF LAW. 
Plaintiff testified as follows, on direct examination (R., p. 
139): 
"It was a very windy night and it was very dark, but it 
was not cold, but I had the window up to the side of my car-
the side that I was on, and we were driving along; it was the 
third time I had been over that highway and each ·time I had 
been over that road it had been at night. I didn't know any-
thing about the railroad track. I am going to be very frank 
about that. I suppose if anybody asked probably I would 
probably have thought about it to decide whether 'it was there 
or not, but I didn't know. ·we were driving along until I 
noticed what I thought was a freight train standing across 
the highway and I still think it was more than one freight car 
there, that it was several cars across the highway. Of course 
the railroad company can tell you whether that is true or not. 
I said 'Slow up, there is a train there'. He [Mr. Entwisle] 
remarked: 'I see it' ". 
•rt thus conclusively appears from the plaintiff's owu 
36* testimony that she knew that a railroad track was there; 
that. she saw a freig·ht car or cars standing across the 
highway ( on the main line track), and hence was conscious 
of danger, and the fa.ct that a train was there, and actually 
called the attention of the driver of the automobile to such 
fact. before the automobile came to a stop. She was not 
sitting on the back seat, ibut to the right of the driver of the 
automobile-the direction from which the train came; and 
yet, as shown above, under her own testimony, she looked 
not to the right, but only straight ahead, at the. standing box-
car or boxcars. . Nor is there any evidence that she listened 
at all for the approach of the train. 
That such conduct was contributory negligence as a mat-
ter of law, there can be no question under the decisions of 
this court. Had she been looking and listening for a train 
approaching from her side of the automobile· she would have 
had ample time to warn the driver of the automobile and 
avoided the a.coident. This is shown by the testimony of 
Mr. Lyeth and Miss Williams, above recited. Also had she 
looked to the right, she could have at least seen or heard the 
flagman, without any lig-ht in his hands, according to her 
testim.ony, but with a lighted lantern in his hands, which he 
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was swinging· or waving, according to Mr. Entwisle and Mr. 
Lyeth and Miss Williams (all witnesses for the plaintiff), 
and who was holloaing at them and warning them of the 
approaching train. Likewise, as shown above, according to 
the te~timony of Mr. Lyeth and l\.fiss ,vnliams (which is un-
contradicted in this respect), had this man's warning been 
heeded, there was time enoug·h for the Entwisle automobile 
to have moved to a place of safety. 
Since, as correctly held by the court, Section 3959 of the 
Code of Virginia was not applicable to the present case (R., 
p. 19), this contributory negligence of the plaintiff is a com-
plete bar to the right of the plaintiff to recover in the pres-
ent case, even thoug·h such neg·ligence had not been the 
37:li: sole proximate cause of the *injuries c.omplained of by 
the plaintiff and was only concurrent with the assumed 
negligence of the defendant, as is indicated in the instruc-
tions which were given for both the plaintiff and the defend-
ant (R., pp. 321-329). 
The case of N. d; W. R. Co. v. Wellons, 155 Va. 218, was 
an action to recover for the death of a front seat automo-
bile guest, who was killed in a grade crossing a~cid~nt. · The 
defendant was concededly neg·lig·ent, in substituting· without 
legal authority, a "wig·-wag" crossing· signal, in place of 
existing- crossing gates, which though not in use, remained 
in place and open. 
In discussing the duties owed by the decedent, and after 
citing numerous decisions from other states, this Court said 
at page 226: 
"These ·authorities are in harmony with Virginia deci-
sions. 
''The case of Soiithern Ry. Co. v. ,Jones, Adm'r., 118 Va. 
685, 88 S. E·. 178, 180, is quite in point. There Keith, P. said: 
'By the side of the driver sat the plaintiff's intestate. A.11 
that was visible to the one was equally so to the other, .and 
there is no proof nor even a sug·gestion that he, more than 
the driver, by word or act., took any precaution for his own 
safety. Upon this record they were both equally guilty of 
neg·ligence which caused the accident.' 
" 'The neg·lig"ence of the driver is not to be imputed to a 
passenger, but it is the duty of the traveler to use ordinary 
care for his own safety. The railroad track is to him, as 
t.o others, a sig·nal of damrnr, and his failure to exercise rea-
sonable precaution for 11h, own protection is contributory 
neglig·ence and bars a recovery. The evidence in this ease 
shows that if the driver or the traveler, either or bot}}, ha.cl 
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exercised the most ordinary caution, the accident could never 
have happened, for, without undertaking to reduce the dis-
tance at which the train could have been seen to feet, there 
is no room to doubt that it could have been seen in time to 
have prevented a collision. If they had looked they could 
have .seen; if they had listened they could have heard; for 
it appears by the evidence of a witness-introduced it is 
true by the defendant, but as to ,vhose statement there is no 
contradiction-that seeing the train approach from under the 
bridge, and they seeming not to have seen it, the witness 
"hollered'' to the driver, who paid,no heed to the warn-
ing.' " 
38~ *In Va. & 8. W.R. C~. v. Skinner, 119 Va. 843, whieh 
was an automobile guest case, this was said at page 
847: 
'' It is suggested that as Skinner was a passenger he had 
th~. right to rely upon Harris,- the· driver, for protection, and 
was excused from looking out for himself. It was the duty 
of Skinner to look out for himself. No one can be allowed 
to shut his eyes to danger in blind reliance upon the. unaided 
care of another without assuming the consequences of the 
omission of such care. A. d!: D.R. Co. v. Ironmonger, 95 Va. 
625, 29 S. E. 3I9; Shear. Red. on Neg. (6th ed.), sec.. 66." 
Hancock v. N. dJ. fV. R. Co., 149 Va. 829, is another auto-
mobile g·uest case, wherein the plaintiff, failed to, maililtain 
a lookout in the direetion from whi~h the.,tra:.in approached, 
thoug·h in position to do so. Referring to certain ·existing 
obstructions to the view, due to the topography of the sur-
roundings, this: Court said .at page 838 : 
'"Whatever may luave been the difficulties in the way of 
a clear vision, they could not ha.ve contributed to the acci-
dent in so far as the plaintiff is concerned. She admittedly 
made ,no effort to overcome the difficulties or to observe the 
dangers toward which they recklessly rushed. 'Thoughtless-
ness is negligence'. Southern. Ra.ilwa.y Co. v. Mau.ey, 98 Va. 
692. 37 s. E. 285. '' 
In denying a. recovery on account of negligence of the 
plaintiff, established as a matter of law, this Court reiterated 
the rule of the eases just cited, in the following· words at 
page 840: 
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'' The law in Virginia requires a passeng·er or g11est in an 
automobile to use ordinary care for his safety in approach-
ing and crossing a railroad track. This law she confessedly 
ignored and was immediately in collision with the locomo-
tive. Under this state of facts the law fixes negligence upon 
her, ~d there is no issue for the jury to determine. U. 8. 
Spruce Lumher Co. v. 8h11,mate, 118 Va. 4711, 87 S. E. 723; 
Norfolk Southern R. Co. v. Sink, 118 Va. 439, 87 S. E. 740; 
Souther'll, Railway Co1npany v. Vaughan, 118 Va. 692, 88 S. 
E. 305, L. R. A. 1916E, 1222, .Ann. Oas. 1918D, 842; V ir,qinia 
and S0utl11Western~ Ry. Co. v. Skinner, 119 Va. 843, 89 S. E. 
887; and Mitrden v. Va. Ry. d7 Pow. Co., 130 Va. 449, 107 S. E. 
660." 
39-* "II. 
(1) ERROR IN INSTRUCTION F. 
Instruction F was objected to specifically on the ground 
that there was not sufficient evidence before the jury, to sub-
mit to them any question of damag·es for a permanent injury 
to the plaintiff, as was submitted under that instruction · 
. (R., pp. 325, 326). 
In the written memorandum of the trial judge, it is stated 
that Dr. F'au1Imer believed tbat the plaintiff would get over 
her injuries (R., p.p. 20, 21). It is further stated tha.t "Dr. 
Baker testified that the plaintiff suffered most of the time 
and is under nervous strain; he further says that she may 
g·et over her injuries or may have trouble all the rest of her 
life'' (];t., p. 21). 
Dr. Coleman, the only other doctor who testified in the 
case, stated that the plaintiff was sent to him to find out 
whether there was any pressure "on the nerve roots"; that 
be fonnd no evidence of any such pressure, and that· he then 
referred the case back to Dr. Faulkner by whom the plaintiff 
was referred to him (R., pp. 252-255). 
It seems obvious that the foregoing evidence was not suf-
:fic.ient to submit to the jury any issue of permanent injury., 
since at best, it permitted the jury to conjecture and spoou-
late on a question of substantial damage as to which no 
expert was willing· to testify exi~ted, by positive testimony 
or even as an opinion. 
Thus, in Barron v. Duke, 120 Or. 181, 250 Pac. 628, it was 
held upon a claim for permanent injuries sustained, in an 
automobile collision, tha.t a.n inst.ruction was proper· which 
stated that it was not enough for a jury to believe that a 
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permanent injury was possible, in order to allow a recovery 
therefor . 
.Accordingly also, the following statement of the law is 
contained in Spence v. American Oil Co., 171 Va. 6~, 
40* 79, quoting *from 8 R. C. L., page 38: 
''The damages recoverable in any case must be susceptible 
of ascertainment with a reasonable degree of certainty, or 
as the rule is sometimes stated, in respect to the cause from 
which they proceed. Therefore, uncertain, contingent or 
speculative damages cannot be recovered either in actions 
ex contractu or in actions ex delecto.'' 
So also, in Ely v. North Coast Lines, 151 Wash. 137, 275 
Pac._ 78, an instruction authorizing the jury to allow dam-
ages for a permanent injury without supporting evidence 
therefqr, was held to be reversible error. 
(2) DAM.AGES ALLOWED THE PLAINTIFF BY THE 
-VERDICT OF THE JURY ARE EXCESSIVE. 
Since the evidence does not justify an assessment of dam-
ages for permanent injury in favor of the plaintiff, it seems 
manifest that the allowance of $3,000.00 damages by the jury, 
is excessive under the law and the evidence. 
The chief injury complained of by the plaintiff was a strain 
or sprain of her lower back. Dr. Faulkner, who treated her, 
stated that he couldn't say definitely that she had a low 
back injury, "but because the condition had been present 
since the time of the injury, he would suspect it was from 
the injury" '(R., pp. 108-114). From his experience, he was 
. of opinion that "she should g·et over it" (R., p. 112). She 
also had some pains that developed in her leg, and some 
months later, sciatica (R., p. 116). She had no fractured 
bones and no pressure on the nerves of the spine, as was 
demonstrated by X-ra.y pictures (R., pp. 166, 253-255). 
The plaintiff testified at length to an intermittent amount 
of suffering with her back, requiring her to be strapped up 
for some time, to wear a particular type of corset, as well as 
to spend certain time in bed. She had been treated from time 
to time by Dr. Graham, Dr. Faulkner and Dr. Baker. There 
was no itemization of her expenses-only a vague statement 
of being put to an expense of "$400.00 approximately" (R., 
p. 1.160). While her e-xact age is not shown by the record, 
411'* she was married in 1898, and it ma.y *be inferred that 
she is around sixty years of age. 
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At the time of her injury, the plaintiff was a supervisor 
for the Commission for the Blind, an agenc.y of the State 
Depa11.mcnt of Welfare. This position required her to drive 
aibout the .State in an automobile (R., pp. 138-9, 164). In 
spite of some time lost from work, the plaintiff has lost no 
salary and she still holds her position. While she was un-
able to drive for some time after the accident, at the time of 
the trial and for "some time" theretofore, she was able to 
drive "very comfortably" (R.., p. 164). 
It is therefore earnestlv submitted that. the amount of the 
jury's verdict is unreasonable and excessive, and evinces 
sympathy, bias or prejudice, probably in part excited by 
the illegal a.nd inflammatory. remarks of counsel for the plain-
tiff hereinafter more fully referred to; and also in part due 
to a mistaken view of the applicable principles of compensa-
tion, as to which no doubt Instruction F was a contri:buting 
factor, allowing· the jury, as above shown, to speculate on 
possible damag·es which were not in law proven to exist in 
the case. 
(3) PREJUDICIAL AND UNFAIR A!RGUMENT OIF 
COUNSEL FOU THE PLAINTIFF BEFORE 
THE JURY. 
During· the oral argument of the case be.fore the jury by 
Mr. Georg·e B. White, attorney for the plaintiff, and while 
he was reading an instruction, the following incident oc-
curred (R., pp. 331-332): 
"Mr. White: You are the sole judg·es of the facts. 'The 
Court instructs the jury that they are the judges of the 
weig·ht of the evidence and the credibility of the witnesses, 
and in determining the credibility of the witnesses and the 
weig·ht to be given to their testimony you ma.y take into con-
sideration the interest of the witnesses, if any,' in the result 
of the case * * • that man that did that flagging, I believe 
he has been with the railroad company, to be safe, anywhere 
from twenty to twenty-five years, and if he hadn't told 
somebody he went out there and flagged this traffic he would 
have lost his joh. That is how mueh interest he had in it. 
I am sure he would be fired. He ought to have been fired 
anyway. 
"Mr. Spicer: I object to that, if Your Honor please. 
42'"' "''' The Court: Objection sustained. He can say he 
is an interested witness because he is ~mployed with 
the company, but he can't draw a conclusion of what might 
happen. 
Chesapeake & Ohio Ry. Co. v. Mamie W. Folkes. 33 
"Mr. White: ·well, he was interested to the extent of 
saving his own self. 
"* "' * 'the appearance of the witnesses on the witness 
stand, their manner of testifying, their apparent candor and 
frankness, their bias, if any, their apparent intelligence or 
. lack of intelligence, their opportunity to observe the matters 
about which they testify, the reasonableness of their testi-
mony and from this all other facts and circumstances ap-· 
pearing in the case determine which witnesses are worthy of 
credit and give credit accordingly.' " 
A motion of the defendant to set aside the verdict of the 
jury a.nd award the defendant a n·ew trial on account of this 
arg'Ument, wa.s denied by the trial eourt (R., p. 333). It is 
earnestly ~uhmitted that this motion should have been 
gr.anted. 
The argument was manifestly inflanimatory and highly 
prejudic.ial to the def endaut. In view of the verdict returned 
hy the jury, its damaging effect certainly may have been a 
dooisive factor in both the finding of liability and the exces-
sive amount of damages awarded. In substance, it deprived 
tlie defendant of a fair and impartial trial. 
The argument wa.s improper and unfair .in the first place, 
because c.ounsel therein purport.eel to testify. He told the 
jury that the flagman (Bryant), "would ha.ve lost his joib", 
1mless he bad testifiecl in the manner in which he did. He 
tl1en pe1·sonally vouched for the truthfulness of what he had 
ju~t sa icl, hy adding-: "I am sure he would be fired." 
Rut the most inflammatory aspect of the arg'Um~nt, was the 
charg·e a.ncl sugg·estion that the witness bad deliberately 
perjmwl himself-swearing- to wl1at was not true. The dam-
a!>"e from this kind of insinuation ,cannot 'be overestimated. 
"'\Vit.h !:nich a.n element injectP.d into the testimony of a very 
ma.teria l witness of a party, it. is only natural for tl1e jury to 
annraise the entire clefense presented by that party in 
43• tlw Rame lig·ht. Counsel ha:ve ,jl:no rig-ht to impeach the 
eviffonre of an adversarv in such a manner. 
Tl1e tria 1 judge has frankly said. t.ha.t it ''would. have been 
ffocidedlv best" for the court to have stricken out the ob-
foc.tionahle remarks, and ''in more definite language to have 
told t.h~ forv to disregard the same.'' But because he con-
rlndeR tJiat t11ere was sufficfont evidence on w~ich the jury 
m.i.oht haw~ found the verdict-which t.hey did, he further states 
that .he "does not deem it rthe incident 1, sfalftdin,q alone", 
suffieiont to justify a 11ew t.rial (R.,, pp. 23-26). (Italics sup .. 
plied.) 
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'rhere being ample evidence to say the least, under which 
the jury might have found a verdict for the defendant, it is 
submitted with great deference to the expressed views of the 
learned trial judge, that it is impossible to measure the harm-
ful effect of the argument upon the jury's deliberations. Nor 
can it be reliably stated that the mild comment of the court 
at the trial eliminated its evil effect. Even to attempt to 
:withdraw "the red-hot iron of prejudice", if it has in fact 
''seared the flesh", still leaves a ''festering wound". At 
most, the wrong can never 1be more than '' theoretically 
cured.'' Especially is this true when a corporate defendant 
is involved. Also, considering that the remarks occurred 
while counsel was reading to the jury an instruction ap-
provedl and given by the, court on the credibility of witnesses,. 
namely "Instruction G" (R., p. 324), they may well have 
concluded that what counsel had said, had at least the partial 
sanction of the court: There was no admonition to the jury 
that they could not themselves draw the very inference oi:-
conclusion which counsel himself had drawn,-namely that 
the witness Bryant had perjured himself. Nor did the court 
specifically tell them that there was no evidence to support 
the statement of counsel. 
Furthermore, counsel made no effort to disavow or with-
draw the inflammatory remarks. On the contrary, his suc-
ceeding comment, that the witness ''was interested to 
44# the extent of *saving his own self", which stood with-
out eorrection by the court, was in sharp defiance of 
the court's previous statement. The appeal to prejudice and 
passion, was thereby repeated and nnrebuked. 
It is no sufficient answer to the defendant's motion, to 
say that the defendant's attorneys did not at the trial treat 
the incident "as serious"', and that they ''were apparently 
satisfied,.' .with the action of the court, because they did not 
before the jury retired, demand a new trial or insist upon a 
formal striking of the remarks from the record. The dan-
gerous aspect of the situation was dnly appreciated at the 
time, we avow, but there was little that could be safely done 
at the moment, beyond calling· the attention of the court to it. 
The parties to the suit were not then on an equal basis before 
the jury. In the colloquy which didi ensue, the defendant had 
hardly scored an even break. In taking note of the def end-
, a.nt 's objection, t.he court very pointedly reminded the jury 
that the witness Bryant was a.n .interested witness-without 
counterbalancing this ;by mentioning the direct pecuniary in-
terest of the plaintiff herse-If. For the defendant to have 
further stressed the objectionable character of the arginnent 
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at that time, would have simply given · 01.·e emphasis to the 
remarks and risked the imputatio om the jury of a cring-
ing or "welshing" attitude. 
Admittedly, there was no certain corrective action that 
could have· been taken by the trial judge before the jury re-
tired, except to declare a mistrial. Under t.he existing cir-
cumstances, however, it is submitted that the defendant was 
not required to then ask that this be done. Furthermore, the 
trial judge has stated that such a motion would have been 
denied in anv event. 
If the jury should happily have thereafter reject.ed the 
inflammatory appeaJ, because, its unjust and insidious charac-
ter was duly recognized and properly appraised, no 
45• ultimate damage *would have been done to the defend-
ant· or to the plaintiff, by proceeding with the trial to 
a conclusion. The defendant had the right to hope for this 
result, regardless of the probabilities one way or the other. 
Likewise, the Sta.te would have then been spared its portion 
of the e:x;pense involved in another trial. On the other hand, 
had a mistrial then ·been demanded and granted, the first 
trial at once would' have become a certain total loss for all 
parties concerned. 
The trial judge has seemingly overlooked the fact that 
counsel for the plaintiff's abuse of the privilege of fair argu-
ment and presentation of his case, was not inadvertent, but 
was conscious and deliberate. He is a most capable and ex-
perienced member of the Bar. Almost the identical words had 
been severely condemned by this Court in a like situation, as 
being '' calculated to produce pr~judicial results,'' more than 
ten years ago, in the case of N. ~ W. R. Co. v. Eley, 152 Va. 
773, to which reference will be hereinafter made. The con-
clusion is inescapable that counsel knew that he was ex-
ceeding the settled hounds of fairness and propriety. 
In addition, the situation was brought about solely by 
counsel for the plaintiff, without excuse or provocation from 
the opposing side. He had no right to wantonly create a 
hostile courtroom atmosphere, so as to put the defendant to 
the forced election of either writhing under the unjustified 
imputation, or seeking a mistrial, with a loss of the benefit 
of the evidence already presented. His conduct estops him 
from now asking· that the incident in question be for gotten 
or disregarded. There was a dear violation by him of Rules 
15 a.nd 22, promulgated by this Court for the integration of 
the Virginia State Bar. To permit either counsel or his client 
to profit from such an act, would be to nullify the dominant' 
purpose of the statute under which the Rules were formulated 
and put into effect. 
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46* *With due respect to the expressed opinion of the 
trial judge, even the testimony of Mr. Lyeth and Miss 
Williams, eyewitnesses to the accident tendered by the p]ain-
tiff, considered alone, to say the very lea.st, not only makes 
the case a "close" one, but neg·a.tives a.ny reasonable ground 
of recovery ·by the plaintiff. The defendant was entitled to 
an unprejudiced consideration of the evidence by the jury~ 
There a.re a number of cases in which the subject of im-
proper and prejudicial argument by counsel bas been fully 
treated by this Court. It is confidently submitted that the 
statements ma.de in the arg·ument in the instant ca.se fully 
entitle the defendant to a new trial, regardless of anything 
else in the case. They more tha.n meet the test approved in 
Rinehart & Dennis Co. v. Brown: 137 Va. 670, 679, herein-
after to he noted, wherein it wa.s said, that "whenever it av-
pears to the court that the jury nwy have been, infl,,nenced as 
to their verdict by such e~rtrinsic matters, * • * or that the 
statements were made by comz.sel in a conscious and defiant 
disregard of his duty, then the verdict should be set aside.'' 
( Italics supplied.) 
Lorillard Co. v. Clay, 127 Va. 734, 751-756, was an action 
by an employe for damages for personal injuries. Remarks 
of the plaintiff's attorney to the effect that the defendant 
preferred to allow its employes to be injured rather than 
buy new machinery, in arg·ument before the· jury, were held 
to have been "highly prejudicial to tl1e defendant", although 
the trial court directed the jury not to consider such remarks. 
It was then stated that the remarks raised the question, 
''whether the amount of the verdict was sucl1 as to indicate 
that the jury were probably improperly influenced". An 
affirmative answer was given to this question, and the ver-
dict was accordingly reduced. 
Atlantic Coast Realty Co. v. Robertson, 135 Va. 247, 262-
26il, was an a.ct.ion for breach o.f contract of agency to selJ 
real estate, wherein a judgment for the plaintiff on the third 
trial, was affirmed. Certain statements of counsel for the 
· plaintiff, not set out in the opinion, were held to have 
47* been *ohjectiona.ble and improper, but it was further 
found that suc.h remarks were '' doubtless inadvertent'' 
and were promptly corrected by the trial court in such man-
ner as to show satisfactorily that tbey did not affect the 
jury. 
However, this court observed that in a situation of this 
character, '' sometimes the impropriety is so serious in char-
acter that its evil effect cannot be corrected by the trial judge. 
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. It was stated that if the "ethicaf rule which usually actuates 
lawyers'' is not sufficie:nt to control them, the courts will 
be forced to curb, the evil by penalizing the. litigant. It was 
further reiterated, tha.t counsel have no right to testify in 
argument, nor assume that there is e\tidence which has no 
existence, nor urge a decision by arousing sympathy or ex-
hibiting prejudice. 
Rinehart <ft Dennis Co. v. Brown, 137 Va. 670, was an ac-
tion by an employe for damages for personal injuries in 
which a judgment for the plaintiff wns reversed on the merits. 
In this case, counsel for the plaintiff at several stages dur-
ing the trial referred to the fact that the defendant carried 
casualty insurance. In each instance, the trial court em-
phatically instructed tbe jury not to be influenced by the im-
. proper remarks of counsel, and the jury indicated that it 
fullv understood these direc.tions. · 
R~eviewing a large number of cases, this Court held that 
the trial court had erred in not diseharging the jury. Ap-
proval was given to the test laid down in Winter v. Sass, 19 
Kan. 556, 566, to the effec.t, that whenever '' it appears to 
the conrt that the jury may h~.ve been influenced as to their 
verdict by such extrinsic matters, however thoughtlessly or 
innocently uttered, or that the statements were made by coun-
sel in a conscious and defiant disregard of his duty, then the 
verdict should be set aside.'' 
Va. Elec . .& P. Co. v. Jayne, 151 Va. 694, 703-705, was an 
action for damages for personal injuries, a.rising out of a 
grade crossing ,collision between an automobile and an elec. 
tric car. A. judgment for the plaintiff was reversed on the 
merits. · 
48* *One of the errors assigned, complained of remarks 
of plaintiff's counsel in arg-ument before the jury, to 
the cffC'ct that the defendant company would not long '' shed 
its tea rs after this tria.l is over." Counsel subsequently 
~ta.ted that he was simply using· a '' figure of speecl1, since 
<>orporations ]1aven 't any tear ducts.'' While the trial court 
directed the jury to disregard all of these remarks, this 
Court clearly indicated that this action was insufficient. It 
uot on]:v took occasion to quote at length from the case of 
Atlantic Coast Realty Corp. v. Robertson, but also made the 
following· acldit.ional observations: 
"To prescribe bard and fast limits beyond which counsel 
must not. roam in the argument of controversies be.fore juries, 
would perhaps destroy t]rnt flexi1hility in the conduct of cases 
hefore them which is recog-nized as legitimate and helpful, 
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and by reason of which they are the better able to under- . 
stand and apply the law and the facts to the case under oon-
sideration. 
'' On the other hand, there are frequent instances where 
counsel, for one cause or another, inject into the trial of a 
case observations with no other foundation or basis than the 
ingenuity of· their own minds, the effect of which is to in-
flame the prejudices, passions or sympathies of the jurors,. · 
and thereby secure verdicts based upon the theory that the 
defendant be penalized, rather than that the plaintiff be com-
pensated. 
"We think the ohservations of plaintiff's counsel were 
without evidence to support them; were improper and preju-
dicial. While the court instructed the jury to disregard the; 
objectionable statements, it cannot be- suce.essfully contended 
that this does m~re than to theoretically cure the wrong, leav-
ing the defendant to writhe under the unjustified imputa-
. tions be-fo.re the jury, and frequently an increased verdfot, 
the probable l'esult of an arg-ument disapproved by the court. 
''Litigants cari. have no just grounds for complaint if ver-
dicts obtained under such circumstances are set aside. To 
require counsel to con!fine their discussions before the jury 
to the- law and the evidence is no hardship, but is in further-
ance of justice, and of the prompt disposition of controversies 
based upon the law and the evidence, subject of course to any 
fair analysis of criticism which the ingenuity of counsel may 
devise.'' 
I N. <f W. R. Co. v. Eley, 152 Va. 773, was an act.ion for per-sonal injuries suffered in a gTade crossing collision. A judg-
ment for the plaintiff was reversed by this Court, solely 
49* on *account of improper argument of plaintiff's coWl-
sel before the jury. 
The remarks of counsel were to the effect that the en-
gineer and fireman operating the defendant's locomotive could 
not afford to admit in court that thev had failed to ,blow 
the crossing sig·nals, as this would result in their immediate 
suspension. These remarks were strikingly similar to those 
involved in the instant case. ·while the trial court in that 
case had allowed the remarks of counsel to stand, it did in-
struct the jury that there was no evidence to support the 
argument there·by presented. In reaching· the conclusion 
that the defendant bad not had a fair trial, this Court said 
(at pages 777-779): 
'' There seems to be a growing- disposition upon the part 
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of counsel to take advantag·e of the court's indulg·ence and 
overstep the bounds of legitimate· argument. Already too 
many sins have been committed in the name of 'heat of argu-
ment'. Trial courts should be the forum in which litigants 
should have their rights determined aooording· to the rules 
of law, instead of becoming arenas in which counsel engage 
in a battle of wits . 
• • 
'' In the instant case it is man if est that the remarks of .~1uch 
envinent counsel were calculated to prod1we prejudicial re-
sults. There is no evidence in the record that the witnesses 
testifying for the defendant were influenced in any way by 
the hope of retaining· their positions, in case they committed 
perjury. The strictures heaped upon them was a direct im-
peachment of their integrity. Witnesses cannot be impeached 
in this manner. If it was desired to impeach these witnesses, 
either as to integrity or as to veracity, some one should have 
· been called who was under the sanctity of an oath, and sub-
ject to the ordeal of cross examination. It is impossible to 
measure the harmful effect upon the jwry of the staterrient, 
not as a matter of opinion, but as a matter of fa.ct, that the 
'bread and m.eat' of the- witness an4 of his fa,mily were de-
pendent upon the giving of false testimony. 
'' In addition to the gTeat weight which the jury must have 
attached to the statement of the learned counsel, that the 
alleged false testimony was the result of necessity, is super-
added the prestig·e of the court in giving it.s approval to the 
language employed. 
'' There is no legal ta,ve with which we can measure the 
resultant hann when counsel wander too f a1· outside the rec-
ord. The harshness of a verdict in a criminal case or the 
exorbitant amount of damages awarded in a •civil case 
50* may be the criterion applica:ble to a particular case, 
but this rule is not exclusive. When it is made to ap-
pear that a litigant has not been afforded a fair and im-
partial trial, this court will over look technical refinements 
and remand the· case for a new trial. 
''Cases in support of this view are numerous. A few of 
them will be cited.'' (Italics supplied.) 
The opinion in the above case quotes from a number .of 
cases, both Virginia ca.ses and cases from othe·r jurisdictions, 
including the late case of New York Central R. Co. v. Johnson, 
279 U.S. 310. In the opinion delivered by iMr. Justice Stone 
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in that case, the following highly significant statement 1s 
found: 
'' Respondents urge that the objections were not sufficiently 
specific to justify a. reversal. But a trial in court is never, 
as respondents in their brief argue this one was, 'purely a 
private controversy * * * of no importance to the public.' 
The State, whose interest is the duty of the court and coun-
sel alike to uphold, is concerned that every litig·ation be 
fairly and impartially c.onducted, and tha.t verdicts of juries 
be rendered only on the issues made by the pleadings and 
the evidence. The public interest requires that the court 
on its own motion, as is its power and duty, protect suitors 
in their right to a verdict uninfluenced by the appeals of 
counsel to passion or prejudice. See Union P.R. Co. v. Field, 
137 Fed. 14, 15; 69 C. C. A. 536; Brown v. Swineford, 44 Wis. 
282, 293, 28 Am . .St. Rep. 582. Where such paramount con-
siderations are involved, the failure of counsel to particu-
larize an exeeption will not preclude tl1is c.ourt from .correct-
ing the error. Brasfield v. United States, 272 U. S. 448, 450, . 
47 Sup. Ct. ta5, 71 L. Ed. 345, 346.'' 
CONCLUSION. 
·wherefore, for the f oreg·oing· and other errors apparent 
on the face of the record, your petitioner prays that a writ 
of error and .c;upersedeas may be awarded your petitioner 
to the said judgment of the Law & Equity Court of tl1e City 
of Richmond, and that the same may be reviewed and re-
versed, a.nd that :final judgment may be entered up for your 
petitioner in this Court. 
Your petitioner, pursuant to ~9 of Rule 9 of this Court, 
adopts this petition as its opening brief. 
51 * *Your petitioner, pursuant to ~ 4 of Rule 9 of this 
Court, avers that on ,January 3, 1941, before the filing 
of this petition, a true cop)r thereof was delivered to oppos-
ing counsel in the trial court, and that this petition will be 
filed in the office of the Clerk of this Court at Richmond. 
Respec.tfull y submitted, 
THE CHESAPEAKE AND OHIO RAIL-
WAY COMPANY, 
By LEAKE & SPICER, 
Counsel. 
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We, the undersigned counsel, practicing in the ,Supreme 
Court of Appeals of Virginia, and both having the office ad-
dress, Mutual Building, in the City of Richmond, Virginia, 
are respectfully of the opinion that the judgment complained 
of in the foregoing· petition is erroneous, and that the same 
shoulq be reviewed and reversed. 
WALTER LEAJ{1E, 
MEADE T. ,SPICER, JR. 
Received January 3, 1941. 
M. B. WATTS, Clerk. 
February 19, 1941. Writ of error and supe·rsedeas awarded 
by the court. 
RECORD 
VIRGINIA.: 
M. B. W. 
Pleas before the Honorable 'Willis D. Miller, ,Judge of 
the Law and Equity Court of tlle City of Richmond, held 
for the said City a.t the Courtroom thereof in the City 
Hall on the 26th day of October, 1940. 
Be it remembered that heretofore, to-wit: At the Rules 
held in the Clerk's Office of the said Law and Equity Court 
of the City of Richmond, on the Third Monday in November 
19::19 : Came Mamie vVily Folkes, by Oounsel and filed her 
Declarntion a.gaimit The Chesapeake & Ohio Railway Com-
pany, a Virginia. Corporation, which declaration is in the 
words and fig·ures following·, to-wit: 
'' Virginia. : 
In the Law and Equity Court of the City of Richmond. 
Mamie vVily Folkes, Plaintiff 
a,_qa,inst 
The Chesapeake & Ohio Railway Company, a Virginia cor• 
poration, Defendant 
Mamie Wily Folkes complains of The Chesa.peake & Ohio 
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Railway Company of a plea · of trespass on the case ; for 
this, to-wit: That before and at the time of committing the 
grievances hereinafter complained of, to-wit, on the 15th 
day of November, 1938, the said defendant was a corpora-
tion chartered and doing business under the laws of the 
State of Virginia, with its principal office located 
page 2 ~ in the City of Richmond; that it was a r.ailroad com-
pany whose line was operated by steam, and a com-
mon carrier of persons and property; that it owned, main-
tained and used certain roads or , railway tracks extending 
from, to-wit, Fortress Monroe, tI:irough the City of Hampton 
to the City of Newport News, Virginia, and certain other 
cities, towns and c.ounties of this State, and more especially 
certain roads or railway tracks lying and being· in W.arwick 
County, Vh·ginia., where the said roads or railway tracks 
cross on the same level the public highway de·signated and 
generally known as Route 168, a short distance northwardly 
of the northern corporate line of the City of Newport News; 
that the said defendant also owned, maintained and used 
· -certain locomotive engines, tenders and cars, wllich were run 
and operated on said roads or railway tracks iby means of 
steam, and more especially on the said roads or railway 
traoks lying· and being in Warwick County where the same 
cross on the same level the said public highway designated 
and generally known as Route 168, lying and being· in War-
wick County, Virginia., just northwardly of the norlhem cor-
porate line of the City of Newport News. 
And thereupon it became and was the duty of the said de-
fendant to provide each of its Ioc.omotive engines passing 
on and upon its roads or railway t.raeks with a bell of or-
dinary size and a steam whistle, and especially its locomotive 
engines which were run and operated on its said roads or 
railway tracks on said grade crossing of said public high-
way; to give the signals required by the Jaw of 
page 3 ~ this State on approaching· said grade crossing of 
said public highway, pursuant to the statute in 
such cases made and provided, which is in the following 
words: 
"Every railroad company, whose line is operated by steam. 
shall provide each locomotive engine passing upon its road 
with a bell of ordinary size, and steam whistle, and such 
whistle. shall be sl1arply sounded outside of incorporated 
cities and towns at least twice at a distance of not less than 
three hundred yards nor more than six hundred yards from 
the place where the railroad crosses upon the same level any 
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hig·Lway or crossing·, a.11d such bell shall be rung or whistle 
sounded rontinuously or alternately until the engine has 
reached Euch highway crossing·, and shall give such signals 
in cities and towns ai:; the legislative authorities thereof may 
require.'' (Section 39'58, Code of Virginia) ; 
to put up and maintain at said grade crossing of said .public 
llighway '' railroad crossing'' boards, pursuant to the statute 
in such cases made and provided, which in part is in the 
following words : 
''EYery railroad company shall cause signal boards, well 
supported by posts or otherwise, at such heights as to be 
easily seen by travelers, and not obstructing travel, contain-
ing on each side, in capital letters, at least five inches high, 
the following incription; 'railroad -crossing,' '"' * *. ''; 
to erect and maintain at said grade crossing of said public 
highway a sign visible for one hundred feet on each side of 
it:.; said tracks with the words, '' slow down, five miles-Vir-
ginia Law,'' in letters at least six inches in height painted 
in black upon a white background, sucl1 sign to be rectangular 
in shape and of sufficient height to carry in two lines the 
words ~bove required and of proportionate length, pursuant 
to the statute in such cases made and provided, which in part 
is in the following words : 
page 4 } "Except in cities and towns it shall be the duty 
of steam railway c.ompanies to erect and maintain 
at every point where a public highway crosses such railway 
at grade, and on which lien trains other than purely local 
trains are operated, a sig-n visible for one hundred feet on 
each side of its tracks with words, 's]ow down, five miles-
Virginia law,' in letters at least six inches in height, painted 
in black upon a white background. Such signs shall be rec-
tang·ular in shape, and of sufficient height to carry in two 
lines the words above required, and shall be of proportionate 
length." ( Section 2154 ( 131 )-c.) 
And the said plaintiff avers that the said defendant, on the· 
day and year aforesaid, carelessly, neg1ig·ently, and unlaw-
fully faile~ and neglected to regard its duties aforesaid; that 
it negligently, carelessly and unlawfully failed to provide 
each of its locomotive engines passing upon its roads or rail-
way tracks, and especially the road or railway tracks ex-
tending from Fortress Monroe through :the City of Hampton 
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to the City of Newport News, and ce.rtain other cities, towns 
and counties of this State, with a bell of ordinary size and 
a steam whistle; that it negligently, carelessly and unlaw-
fully failed and neglected to give the signals required by 
law as hereinbefore set out; that it carelessly, negligently 
and unlawfully failed to put up and maintain at said grade 
crossing of. said public. highway '' railroad crossing·'' boards 
as required hy law as hereinbefore set out; that it carelessly, 
negligently and unlawfully failed to erect and· maintain at 
said grade crossing· of said public highway a sign as re- -
quired by la.w as hereinbef ore set out, and in consequence 
of the neglig·ence aforesaid on the part of the said defend-
ant, the said defendant ran one of its locomotive engines, 
tenders, cars or trains with gTeat foree and violence 
page 5 ~ into and against the automobile in which the· said 
plain tiff was riding as a guest, and which was 
driven and operated iby the driver thereof upon and along 
the said public highway designated ancl known as Route 168, 
at said grade crossing, in the exercise of ordinary care and 
cautio11 on his part. 
And the said plaintiff says that by reason of the premises 
aforesaid sbe was injured in and about her head, body, arms, 
legs, nerves and tendons, and the said plaintiff was other-
wise greatly bruised, wounded, hurt and injured; and also 
by means of the premises tl1e said plaintiff became and was 
sick, sore, lame and disordered, and so continued for a long 
space of time, to-wit, permanently, during all of which time 
the said plaintiff suffered g-reat pain and mental anguish, 
.. and she was prevented from transacting- and attending· to her 
lawful and necessary ;iffairs and business, and lost and was 
deprived of divers gr?!nt gains, profits and advantages which 
she might and otherwise would have derived and acquired, 
and thereby also the said plaintiff was obligated to pay and 
expend, and did pay a.nd expend, divers sums of money, 
amounting· in the whole to a large sum of money, to-wit, the 
sum of $500.00, in and a'bout endeavoring to be cured of her 
hurts and injmies so received as a.foresaid, and she will be-
come obligated to pay and expend divers other sums of money 
i.n and about endeavoring· to he cured of her said hurts and 
injuries. 
SECOND COURT. 
And for this also, to-wit: That befo1·e and at 
page 6 ~ the time of committing tl1e grievances hereinafter 
complained .of, to-wit, on the 15th day of N ovem-
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her, 1938, the said defendant. was a corpo,ration chartered 
and doing business under the laws of the State of Virginia, 
with its principal office located in the City of Richmond; 
that it was a railroad company whose line was operated by 
steam, and a conunon carrier of persons and property; that 
it owned, maintained and used certain roads or railway tracks 
extending from, to-wit, E1ortress Monroe, through the City of 
Hampton to the City of Newport News, Virginia, and cer-
tain other cities, towns and counties of this State, and more 
especially certain roads or railway tracks lying and being in 
Warwick County, Virginia, where the· said roads, or railway 
tracks cross on the same level the public. highway -designated 
nnd generally known as Route 168, a short distance north-
wardly of t.he northern corporate line of the City of Newport 
News ; that the said defendant also owned, maintained and 
used certain locomotive engines, tenders and cars, which 
were run and operated on said roads or railway tracks by 
means of steam, and more especially on tJie said roads or 
railway tracks lying and being in ·Warwick County where 
the same cross on the same level the said public. highway 
designated a.nd generally known as Route 168, lying and be-
ing in Warwick County, Virginia, just northwardly of the 
northern corporate line of the City of Newport News. · 
And thereupon it became and wa.s the duty of the said de-
fendant to keep an efficient lookout for persons travelling 
along· and upon the said' public highway at said crossing in 
the exercise of ordinary care on their part, and 
page 7 } particularly for the plaintiff; to give said persons 
traveling along and upon said highway in the exer- · 
cise of ordinary care on their part, and to the plaintiff in 
particular, timely and adequate notice when its locomotive 
emrines. tenders and cars a.pproached said public crossing. 
Ancl tl1e said plaintiff a.ve,rs that the said d~fendant, on 
the cla.v and yea.r aforesaid, failed and neg-lected to regard 
it~ duty aforesaid; that it neg·ligently, carelessly and wrong·-
fully mn one of its steam locomotive engines, tender and 
cars nnon and across said crossing- without keeping· an ef-
ficient lookout for persons travelin~ along· and upon the said 
hi!?'hwav at said crossing·, and the nla.intiff in particular, and 
without g·iving said persons. and the plaintiff in particular, 
timely and adequate notice of· the approach of said steam loco-
motive engine. tender. and cars. and in consequence of the 
ne~dig·enee af oresa.id on tlle part of tl1e said defendant, t.he 
said defenchmt ran one of its Jocomotive engines, tender, 
~ars or trains with ~treat force and violence into and against 
the automobile in wllich t11e said plaintiff was riding as a 
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guest, and which was driven and operated 1by the driver 
thereof upon and along the said public. highway designated 
and known as Route 168, at said grade crossing,. in the exer-
cise of ordinary care .and caution on his part. . 
And the sai.d plaintiff says that by reason of the premises 
af oresa.id she was injured in and about her head, body, arms, 
legs, nerves and tendons, and the said plaintiff was 
page 8 ~ otherwise greatly bruised, wounded, hurt and in-
jured; and also by means of the premises the said 
plaintiff became and was sick, sore, lame and disordered, and 
so continned for a long space of time, to-wit, permanently, 
during all of which time the said plaintiff suffered great 
~ pain and mental a.nguish, and she was prevented from trans-
acting and attending to her lawful and necessary affairs and 
business, and lost and was deprived of divers great gains, 
profits and advantages which she might and otherwise wo-µld 
have derived and acquired, and thereby also the said plain-
tiff was obligated to pay and expend, and did pay and expend, 
divers sums of money, amounting in the whole to a large sum 
of' money, to-wit, the snm of $500.00, in and about endeavor-
ing to be cured of her hurts and injuries so received as afore-
said, and she will ·become obligated to pay and expend divers 
other sums of money in and about endeavoring to ibe cured 
of lier said hurts and injuries. 
THIRD OOUR.T. 
And for this also, that before and at tl1e time of committing 
the grievances hereinafter mentioned the said defendant was 
a corporati(m chartered and doing business under the laws 
of the State- of Virginia, with its principal office located in 
the City of Richmond; that it was a railroad company whose 
line was operated by steam. and a common carrier of per-
sons and property; that in the operation· of its business as a. 
common carrier of persons and property it owned, main-
tained and used a certain road or roads or railway 
page 9} tracks extending from, to-wit, ,:@ortress Monroe 
throue;h the City of Hampton, the County of War-
wick, and into the City of Newport News, Virginia, and across 
and on the same level witl1 the public highway designated 
and generally known as Route 168, and on that part of said 
highway a short distance northwardly. of the northern cor-
porate line of the City of Newport News ; that it also owned, 
used and maintained two certain ot.l1er roads or railway 
tracks known as, to-wit. siding tracks, running from the 
aforementioned said tracks at a. point, to-wit, three hundred 
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to three hundred and twenty-five feet eastwardly of the east-
ern line of said public highway designated and generally 
known as Route 1168, which said two last mentioned tracks ran 
on even grade on and across the said highway and parallel 
to the aforementioned tracks, to-wit, fifty to one hundred feet 
south thereof. 
And the plaintiff says that, to-wit, on the 15th day of No-
vember, 1938, at, to-wit, 9:20 o'clock, P. M., the said.defend-
ant ran on and upon the crossing aforesaid one of its cer-
tain steam locomotive engines, tender and cars on, to-wit, 
one of the aforesaid siding tracks located as afore said, with 
the engine backing with the tender in front and preceded by 
car or oars. And thereupon it became and was the duty of 
the said· defendant to keep an efficient lookout for persons 
travelling upon the said highway designated and known as 
Route 168, in the exercise of ordinary care on their part; to 
light its train, steam locomotive engine; tender and cars so 
that persons travelling upon the said highway, 
page 10 } in the exercise of ordinary care on their part, 
· would be given notice of the approach of the said 
train; to provide and maintain a sufficient and competent 
crew, servants and employees to operate and handle its said 
train while crossing the public hig·hway aforesaid at the 
place, aforesaid and signal and wa.rn persons using said high-
way in the exercise of ordinary care on their part; to give 
timely and adequate notice to. persons travelling upon the 
said public highway in the exercise of ordinary care on their 
part of the operation of its said train across the said highway 
at the place aforesaid; to station competent person or per--
sons at or on said public highway where the said tracks cross 
the said highway to signal persons travelling along and upon 
· the said highway in the exercise of ordinary care on their 
part of the approach of its train, locomotive engine, tender 
and oars. . 
And the said plaintiff avers that the said defendant on 
the day and year afore said failed and wholly neglected to 
regard its duty aforesaid; that it negligently and carelessly 
ran one of its certain steam locomotive engines, tender and 
cars on the aforesaid siding tracks located as aforesaid in 
the manner af ores a.id without keeping an efficient lookout 
for persons travelling upon the said highway designated and 
known as Route 168, in the exereise of ordinary care on their 
part; that it negligently · and ca.relessly failed to sufficiently 
light· its train, steam locomotive engine, tender and cars so 
that pe!sons travelling upon the said highway, in the exer-
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cise of ordinary care on their part, would ibe given 
page 11 ·~ notice ~f the approach of the said tr.ain; that it 
negligently and carelessly failed to provide and 
maintain a sufficient and competent crew, servants and em-
ployees to operate and handle its said train, while crossing 
the public highway aforesaid at the place aforesaid and 
signal and warn persons using· said hig·hway in the exercise 
of ordinary care on theh· pa1·t; that it negligently and ea.re:.. 
lessly failed to give timely and adequate . notice to persons 
travelling· upon the said public highway in the exercise of 
t>t·dinary care on their part of the operation of its said train 
across the said highway at the pl,ace aforesaid; that it neg .. 
ligently and carelessly failed to station competent person or 
persons at or on said public highway where the· said tracks 
cross the said highway to signal persons travelling along and 
upon the said hig·hway in the exercise of ordinaiy care on their 
part of the approach of its train, locomotive engine·, tender 
and cars; and in oonsequence of the neg·ligence aforesaid on 
the part of the said defendant, the said defendant ran one 
of its locomotive engines, tender, ca.rs or trains with great 
force and violence into and against the automobile in which 
the said plaintiff was tiding· as a g·uest, and whieh was driven 
and operated by the dtiver thereof upon and along the said 
public highway desig11ated and known as Route 168, at said 
grade c.rossing\ in the exercis~ of ordinary care and caution 
on his part. 
And the said plah1tiff says that hy reason of the premises 
aforesaid she was iujured in a11d about her he~d, bodt, arms; 
lei.ts, rter\res and tendons, and the said plaintiff was 
page 12 t otherwise gTea.tly bruised, wounded, hurt and in-
jui'ed; irnd also by means of the premises the said 
phth1tiff became and was sick, sore, lame . and disordered, a.nd 
so co11tinued for a long space of time, to;.wit, permanently, 
during- all of whicl1 time the said plaintiff suffered great pain 
and mental ahguish, and she was prevented from transacting 
and attending· to. her lawful and necessary affairs and busi-· 
ness, and lost and wa.s deprived of divers gTeat gains, profits 
and advantages \vhich she. might and otherwise would have 
derived and acquired, and thereby also the said plaintiff was 
obligated to pay and expend~ and did pay and expend, divers 
sums of money. amountin~; _in the whole to a large sum of 
money, to-wit.. the sum of $500.00, in and aibout endeavoring· 
to be cut~d of her hurts a.nd injuries so received as afore-
said, and she will become obligated to pay a:nd expend divers 
other slims of nmnev in and about endeavoring to be cured 
of her said hurts and injuries, and also by means, of the 
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premises the said plaintiff was otherwise injured and dam=-
aged to the damage_ of the said plaintiff $15,000.00. And 
therefore she brings het suite-.. 
MINITREE FOLiil.1S, JR., 
GEORGE B. WHITE, p. q. 
page ltB ~ .Ajid at another day, to--wit: At the Rules heid 
in the Clerk's_ Office of the Law and Eq-qity Oourt 
of the City of Richmond on the First Monday in December 
1939: Came_ The Che~apeake and Ohio ~ilway Company, a 
corporation, by counsel, a:nd filed its Plea of Not Guilty, which 
Plea of Not Guilty is in the words following to-wit: 
Virginia: 
In the Law & Equity Court of the City of Richmond 
Mamie Wily Folkes, Plaintiff, 
v. 
'.Pl1e Che_sapeake & Ohio Railway Company, a corporati<m, 
Defendant. 
PLEA OF NOT 'GtritTY. 
Tl1e sa1-d defendant, by its attorneys, comes ~cl says that 
it is not g·uilty of the premises laid to its charge in manner 
autl f91·m as the p1aintiff hath complained. 
Antl of this the said defendant puts it.1:Jelf upon the coun .. 
t1·y. 
LEAKE & SPICER, p. d. 
pag·e 14} A1id at another day, to-wit; At a Law and 
Equity Court of the City of Richmond, held the 
11th day of April, 1940. 
Tl11s .day. came again the plaintiff and defendant, by coun-
sel, and a jury to-wit: 'Thos. J. Turpin, A. C. Wileox, Jr., 
T. L. Cock~en; L .. C. Elmore, Edwin Shaw, W. A. Dandri4ge 
and B. H. Cottrell, who were swor:µ well and truly to try the 
issue joined in this case and having partly heard th~ evi-
dence :wet~ adjourned until tomorrow morning at half past 
nine o'clock. 
Artcl at. another day, to-wit: At a La.w nnd Equity Oourt 
50 Supreme Court of Appeals of Virginia 
of the ·City of Richmond, held the 12th day of April, 1940~ 
This day came again the plaintiff and def end.ant, by coun-. 
sel, and the jury sworn in this case on yesterday appeared 
in Court in accordance with their adjournment and having 
heard the evidence and arguments of counsel were sent out 
of Court! to consult of a verdict and after some time returned 
into Court with a verdict in the wol;'ds. and fig,ues following,. 
to-wit: ''We, the Jury, on the issue joined, find for the plain-
tiff and assess her damages at $3,000.00." 
Thereupon. the def endan.t, by counsel, moved the Court to 
set aside the said verdict as c.ontrary to the law and the evi-
dence and for other reasons set forth in writing 
page 15 ~ and now filed and made a part of the record; which 
motion the Court continued for argument to he 
hea:rd thereon. 
Virginia.: 
In the Law & Equity Court of the City of' Richmond 
Mamie Wily Folke~ Plaintiff, 
v. 
The Chesapeake & Ohio Railway Company,. Defendant. 
GROUNDS OF MOTION TO SET ASIDE VE·RDICT OF 
THE· JURY AND ENTER UP JUDGMENT FOR THE 
DEFENDANT, OR AW.&RD THE. DmFENDANT A 
NEW TRIAL. 
1. Verdict contrary to the law and the evidence and witl"t-
out evidence to support it. 
2. Jtlvidence shows that the defendant was guilty of no 
negligence as a proximate cause of the accident. 
3. · The evidence shows that the sole proximate cause of 
the accident was the negligence of the driver of the automo-
bile. 
4. The evidence shows that the plaintiff was guilty of con-
tributory negligence as a matter of law. 
5. Errors in the instructions of the Court given for the 
plaintiff over the objection of the defendant, stated at the 
time the instructions were given. 
6. Damages allowed by the verdict of the jury to the plain-
tiff are excessive. · 
1Chesapeake & Ohio Ry. Co. v. Mamie W. Folkes. 5·1 
pag~ 16 ~ 7. Argument of Mr. George White, attorney ·for 
the plaintiff, before the jury, objected to by the 
defendant at the time the same was made, was illegal, in-
flammatory, contrary to the rules promulg,ated by the in-
tegrated Virginia ·State Bar, and was highly prejudicial to 
the defendant, and the prejudice created by said argument 
was not adequately corrected by the Court at the time the 
same was made, nor under the circumstances could it have 
heen adequately corrected. 
THE CHESAPEAKE & OHIO RAIL-
WAY COMP ANY, 
page 17 ~ 
Virginia: 
by LEAKE & SPICER, 
(Filed September 23, 1940.) 
Counsel. 
In the Law and Equity Cou~t of the City of Richmond. 
Mamie Wily Folkes, 
v. 
Chesapeake and Ohio Railway Company. 
MEMORANDUM. 
September 23, 1940. 
The plaintiff, Mamie Wily Folkes, obtained a verdict of 
$.3,000.00 damages for personal injuries against the defend-
ant, Chesapeake & Ohio Railway Company and this cause is 
now before the Court upon the defendant's motions to set 
aside the verdict of the jury and enter jud~ent for the de-
fendant notwithstanding the verdict, or failing so to do, to 
set aside the verdict and award a new trial. 
The several particularized grounds for such motions were 
reduced to writing and filed in this cause on April 12, 1940'l 
and are as follows : 
1. Verdict contrary to the law and the evidence and with-
out evidence to support it. 
2. Evidence shows that the defendant was guilty of no 
negligence as a proximate cause of the accident. 
3. The evidence shows that the sole proximate cause of 
th~ accident was the negligence of the driver of the automo-
bile. 
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4. The evidence shows that the plaintiff was guilty of con-
tributory negligence as a matter of law. 
page 18 ~ 5. Errors in the instructions of the Court given 
. for the plaintiff over the objections of the def end-
ant, stated at the time the instructions were given. 
6. Damages allowed by the verdict of the jury to the plain-
tiff are excessive. 
7. Argument of J\tlr. George ·white, attorney for the plain-
tiff, before the jury, objected to by the defendant at the time 
the same was made, was illegal, inflammatory, contrar-y to 
the rules promulgated by the integrated Virginia State Bar, 
and was highly prejudicial to the defendant, and the preju-
dice created by said argument was not adequately corrected 
by the court at the time the same was made, nor under the 
circumstances could it have been adequately corrected. 
In their brief and argument defendant's counsel contended 
that: 
A-There is no evidence of neglig·ence on the part of the 
defendant which was the proximate cause of the collision. 
B-That the evidence proves that the negligence of W. M. 
Entwisle, the driver of the automobile in which Mrs. Folkes 
was seated, was the sole proximate cause of the collision. 
C-That the plaintiff was herself p;uilty of contributory 
negligence and is, therefore, barred from recovery in this 
case. 
D-Tbat the damages awarded are excessive. 
E----lThat the argument of counsel for plaintiff was preju-
dicial and such as to warrant the Court in setting aside the 
verdict and awarding a new trial. 
page 19 ~ While one count of the declaration in this case al-
leged that the defendant violated certain statutory 
requirements as to warnings, signals, etc.; the statutory re-
quirements were not applicable to this train under the con-
ditions and circumstances existing and shown in the evidence. 
There were other counts charging breach of defendant's duty 
to operate its train with reasonable care. The case was ac-
tually tried and submitted to the jury upon the defendant's 
common law duty to use reasonable care in the backing of 
its cars across a public highway. In other words, while the 
danger was certainly as great, if not greater, for this train 
to he backed at night across the public highway, yet under 
Section 3958 of the Code of Virginia as the engine ( which 
was propelling before it . a long line of cars) never caiµe 
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within the area of not less than 300· yards nor more than 
600 yards of the highway, as fixed by the statute, the de-
fendant escaped the burden and requirements of the statute. 
This was tr:ue, though as stated above the dangers to the 
travelling pµblic were· prob.ably much greater as the head-
light of the engine did not serve as a warning, and the en-
gineer and fireman were unable to keep any effective look-
out at the crossing. It should be kept in mind that the neg-
lect, if any, of Mr. Entwisle, driver of the automobile, cannot 
bar the plaintiff's recovery, if otherwise entitled, unless his 
negligence was the sole proximate cause of the collision. 
In the opinion of the Court a consideration of 
pag·e 20 } the evidence clearly and unmistakably discloses 
that whether or not the defendant was negligent 
and whether such negligence, if it existed, was a proximate 
cause of the collision, and whether or not the plaintiff .was 
guilty of contributory negligence, were questions for the 
jury. While the evidence is conflicting, there is ample evi-
dence in the record upon which the jury could have found 
in favor of the plaintiff on these issues. The jury has .~o 
found, and their verdict puts such questions at rest. No good 
purpose could be served by reciting the evidence in plaintiff's 
favor on these issues as it is amply disclosed by more than 
one witness. The Court is therefore of opinion that the ques-
tions of whether or not the defendant was guilty of negligence 
which was a proximate cause of the collision, and whether or 
not the plaintiff was guilty of contributory negligence, have 
been finally determined by the jury, and doth so decide. 
DAMAGES A WARDED. 
At the time of the trial of this cause.in April, 1940, about 
seventeen months had elapsed since the plaintiff was injured. 
The evidence discloses that she was still suffering from her 
injuries and it could not be determined when she would wholly 
reeover· therefrom, if ever, althoug·h it was believed by Dr. 
Faulkner that she would get over her injuries. Mrs. Folkes 
testified that on the night of the injury she had the attention 
. of a nurse and took some sleeping portion; and her 
page 21 } back was painful and sore. ·wi1en she drove home 
the next day. she was put to bed and sent for a 
physician. She continued to attend to most of her duties 
but states that she suffered continuallv. About a week after 
her injury she sought treatment by D~s. Graham and.Faulk-
ner and she was strapped for several weeks and then a cor-
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set used for such condition was prescribed for her and used 
by her for a considerable time, but in April, 1939, she claimed 
to have suffered severely. In June, 1939, she was still at-
tending Dr. Graham. On ·June 30, 1939, Dr. Faulkner un-
dertook her treatment and in the fall of 1939 she went. to Dr .. 
0. O. Coleman for a spinal puncture. For some weeks in 
the fall of 1939 she was confined to her bed. This condition, 
that is, suffering pain and receiving medical treatment, COJ;L-
tinued until the date of the trial. The plaintiff has likewise 
lost some twenty pounds in weight and expended to the date 
of the trial, in April, 1940, the sum of some Four hundred 
dollars. Dr. Baker testified that the plaintiff suffered most 
of the time and is under nervous strain; he further says that 
she may get over her injuries or may have trouble all the 
rest of her life. Dr. Faulkner testified that the plaintiff had 
a strain or sprain of the lower back but he was unable to 
decide whether or not it was a sacro-iliac strain. However, 
this physician has kept the plaintiff under treatment until 
the trial of this case and advises further treatment. He 
could not positively say what will be the future effect upon 
the plaintiff of this injury; boweyer he believes she should 
get over it. 
page 22 ~ The above recital of evidence is sufficient to 
show that the verdict is not excessive and that it 
was within the province of the jury to find in the sum ar-
rived at. 
Stuart Circle Hospi,tal v. CurnJ, 173 Va., p. !36. 
Aronovich v. Ayres, 169 Va., p. 308, and 
Coca-Cola Bottling Works v. Anderson, 173 Va .. , p. 240. 
ARGUMENT OF COUNSEL .. 
During the argument of this case collllsel for the plaintiff 
in commenting upon the testimony of the witnesses and the 
instructions of the Court as to the weight to be given to the 
testimony of the respective witnesses, that is,. the credibility 
of the witnesses, made the fallowing remarks in regard to the 
flagman or brakeman of the Chesapeake and Ohio Railwav 
Co., evidently ref erring to the witness Bryant, and the f oi-
lowing objection was made by counsel and the ruling by the 
court made as set forth below. 
"That man that did that flagging, I believe he has been 
with the Railroad Company, to be safe, anywhere from 20 
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to 25 years and if he hadn't told somebody he went out there 
and flagged this traffic he would haye lost his job. That is 
how much interest he had in it. I am sure he would be fired. 
He ought to have been fired anyway. 
'' Mr. Spicer: I object to that, if Your Honor Please. 
'' The Oourt: Objection sustained. He can say he is an in-
terested witness because he is employed with the 
page 23 ~ Company, but he can't draw a conclusion of what 
might happen. 
"Mr. vVhite: Well, he was interested to the extent of sav-
ing his own self." 
Now after verdict counsel contended that the defendant is 
entitled to have the verdict set aside and a new trial awarded 
because of the above remarks by Mr. White and the ruling 
of the Court thereon, which ruling was predicated and based 
upon the objection of defendant's counsel thereto. 
As heretofore stated, the Court is of the opinion, from 
the evidence in this case that the jury was fully warranted in 
awarding a verdict in favor of the plaintiff and for the sum 
found. In other words, the evidence justified the verdict 
rendered. The Court :finds nothing in this case from an ex-
aminatio:µ of the evidence or from the quantum of the dam-
ages awarded or from the instructions given or refused, which 
makes it a "close" case. There is nothing in the case to aid 
or lend weight to the motion made to set aside the verdict 
because of the remarks made by counsel for the plaintiff in 
his argument to the jury. If the verdiet is to be set aside 
for that cause and a new trial awarded such must be done be-
cause of this instance in the argument and for that cause 
alone. 
It should not be lost sight of that the defendant was rep-
resented by two able and experienced trial attorneys. The 
Court, however, also wishes to frankly state that it would 
have been better to have stricken out the remarks of counsel 
for the plaintiff, or at least, the objectionable part thereof, 
and in more definite language to have told the jury 
page 24 ~ to disregard the same. But as the Court now views 
the matter, had a mistrial been moved for, the 
Court would not have granted the same, but would have 
formally stricken out the objectionable part of the remark. 
It is also proper to say that the Court's comment would not 
have been so ''mild'', as termed by counsel for the defend-
ant had counsel for the defendant treated the incident as· 
serious and moved the Court that it be '' stricken out'' and 
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the jury instructed to disregard it. Howeve! counsel for the 
defendant contented themselves with merely objecting to the 
remark in the following language, ''I object to that, if )?"our 
Honor Please.'' The Court sustained such objection and 
thereupon counsel for the defendant took no exception, but 
abided by the Court's ruling, that is, abided the -Court's sus-
taining their objection, without more. In other words, coun-
sel did not treat the incident as of grave importance nor did 
the Court. 
Unqttestionably the remark should not have been made and 
-;.--, -' the conclusions drawn by Mr. ·white were not justified and 
should not have been voiced. It would have been decidedly 
best for the -Court to have stricken out such remark and not 
merely sustained the objection of counsel for the defendant 
although the objection was all that defendant's counsel made 
to such remark. The Court did do what it was asked and 
counsel for the defendant w:ere apparently satisfied with tlie 
action of the Court. Certainly they made no further motion 
nor did they take exception to the court's ruling, nor did 
they at any time, until after adverse verdict, claim 
page 25 ~ that the remarks were inflammatory or that the 
same were of such importance as to justify a mis-
trial. They did not even ask that the same be formally 
stricken out bv the Court. 
The approved and proper practice is as stated in Burk's 
Pleading· and Practice, Third Edition, pag·es 504-505, as fol- -
lows : '' If improper remarks are made by counsel in his 
address to the jury, and the opposing party wishes to object 
to them, the objection should be made at the time, and the 
Court requested to discharge the jury and declare a mistrial 
or to instruct the jury to disregard them and an exception 
notes to the Court's action if adverse, otherwise the objection 
will be deemed to be waived. Such objections come too late 
after verdict.'' 
/ In the cases cited by counsel for defendant (most of which 
r are listed in the notes in Burk's Pleading and Practice on 
1 the pages above mentioned) in support of its motion for a 
\new trial upon this point the Appellate Court has condemned 
{improper remarks and arguments to the jury. And it is no 
doubt true that remarks made during argument can be such 
that a new trial would be justified and would be awarded 
where counsel had done nothing more than object to such re-
marks and had failed to except to the court's ruling or ask 
that the same be stricken out or to then and there ask for 
a mistrial. But upon the whole record in this case the Court 
is convinced that the conclusion reached by the jury was well 
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warranted and that the defendant received a fair trial, which 
it is entitled to, but which is all that it is entitled 
page 26 ~ to. While the Court disapproves of t;b..e language 
used by counsel for the defendant, yet when the in-
cident is considered as it happened and as counsel for the 
defendant treated the .same, as disclosed by the transcript 
of the record, the Court does not deem it, standing alone, 
such as to justify a new trial in this case. 
The defendant~s motions for a new trial will be overruled 
and judgment entered in favor of the plaintiff upon the jury's 
verdict. 
W. D. M. 
page 27 } A.nd at another da:y, to-wit.: .At a Law and Equity 
Court of the City of Richmond, held the 23rd day 
of September, 1940. 
This day caine ag·ain the parties by their respective attor· 
neys and the ·Court having maturely considered the defend-
ant's motions, and the several gTounds thereof set forth in 
writing and heretofore submitted by the defendant, to set 
aside the verdict of the jury and enter judgment for the de-
fendant and failing so to do to set aside the verdict of the 
jury and award the defendant a new trial in this case, and 
having· heard arguments of counsel thereon, and being now 
advised of its opinion, for reasons briefly stated in a writ· 
ten memorandum dated this day and now filed and made a 
part of the record, to overrule such motions; it is considered 
and adjudged by the Court that the motions to set aside the 
verdict be and the same are. hereby overruled and it is or~ 
dered and adjudged that the plaintiff, Mamie Wily Folkes, 
recover of the defendant, Chesapeake and Ohio Railway Com-
pany, Inc., the sum of $3,000.00, with interest thereon from 
the 12th day of April, 19·40, the date said verdict was ren-
dered, as well as her costs in this behalf expended, to which 
several rulings and action of the Court the defendant by its 
attorneys objected and excepted. 
Upon the trial of this action the defendant having excepted 
to sundry rulings of the Court given against it, on its motion 
leave is given it to file its bills or certificates of ex-
page 28 ~ ception at any time within the period prescribed 
by law, and the defendant having indicated its in-
tention to apply to 'the Supreme Court of Appeals of Virginia 
for a writ of error and su-persedeas to the judgment of the 
58 Supreme Court of Appeals of Virginia 
. Court herein pronounced and entered, on its motion it is or-
dered that execution upon this judgment be suspended until 
such petition shall have been presented and acted on by the 
Supreme Court of Appeals of Virginia, or until the time for 
presenting such petition shall hav:e expired, upon condition, 
however, that within fifteen days from this date, the defend-
ant, or someone for it, enter into bond in the penalty of 
$4,000.00 in the Clerk's office of this Court and before the 
Clerk of this C~\1,rt, with surety to be appro':ed by the Clerk, 
which bond sh~ll. contain all the conditions prescribed in Sec-
tion 6351 of the Code of Virginia 1919, as amended, and shall 
be a bond conditioned as required for a sitpersedeas bond,. ac-
cording to law. 
page 29 } And at another qay, to-wit: At a Law anu 
Equity .Court of the City of Richmond, held the 
3oth day of September, 1940. 
This day came the defendant, by its attorneys, a:tid it ap-
pearing . that a bond in the penalty of Four Thousand 
($4,000.00) Dollars, conditioned as required for a supersedeas 
bond, has this day been executed before the Clerk of this 
Court, by The Chesapeake and Ohio Railway Company, as 
principal, and by the United States Fidelity and Guaranty 
Company, as surety, pursuant to an order entered herein 
~n the 23rd day of September, 1940, and the defendant now 
requesting that, for sufficient reasons, the aforesaid bond oe 
cancelled, with the stated intent and purpose on its part to 
give another bond in lien thereof, within the time prescribed 
by said order; . 
It is ordered that the Clerk of this Court do mark the afore-
said bond ''Canceled and of no effect,'" and do return to the 
defendant the power of attorney under authority of which 
the.afore said bond was executed on behalf of The Chesapeake 
and Ohio Railway Company.. , 
page 30 } And now at this day, to-wit: At a Law and 
Equity Court of the City of Richmond, held the 
26th day of October, 1940. 
The defendant's Bills of Exceptions Nos. I, 2, and 3, having 
been presented to the Court on the 26 day of October, 1940,. 
after reasonable notice to the attorneys for the plaintiff, were 
this day signed, sealed, made a part of the record and deliv-
ered to · the Clerk. 
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page 31 ~ Virginia: 
In the Law and Equity Court of the City of Richmond. 
Mamie Wily Folkes, Plaintiff, 
v. 
The Chesapeake & Ohio Railway Company, a corporation, 
Defendant. 
DEFENDANT'S BILL OF EXCEPTIONS NO. 1. 
BE IT REMEMBERED, that on the trial of this case, the 
following evidence was introduced on behalf of the plaintiff 
and the defendant, respectively, which evidence is all the evi-
dence that was introduced in the case, to-wit: 
Appearances : George B. White and Minetree Folkes, Jr., 
Esqs., counsel for plaintiff. Leake & Spicer, counsel for de-
fendant. 
page 32} Note: It is agreed and stipulated that the two 
side tracks or stub tracks crossing Jefferson A.ve-
nue just north of 36th Street in the City of Newport News, 
and the main line track and side track crossing Jefferson 
A.venue at a distance of approximately 80 to 85 feet north of 
these tracks are maintained ·by the Chesapeake & Ohio Rail-
way Company and that the ,Chesapeake & Ohio Railway Com-
pany is a Railroad ,Company whose line is operated by steam. 
Mr. White: If Your Honor please, at this stage of the 
proceeding I would like to introduce as part of the evidence 
in this case a certified copy of the decree of the Circuit Court 
of Warwick County entered on the 2oth day of May, 1921, 
in annexation proceedings there, duly attested. 
,Note: Filed and marked Exhibit ''A''. 
page 33 ~ 
Virginia: 
EXHIBIT A. 
At a Special Term of the Circuit Court held for the County 
of Warwick, at the Courthouse thereof on Friday the 2oth 
day of May, 1921. 
Fred Lucy et als. 
v. 
City of Newport News. 
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This cause came on this day to be again heard upon the 
proceeding·s heretofore had, the petition of of Freel Lucy et 
als, the answer of the ·City of Newport News, Virginia, and 
the evidence, including exhibits filed, and after a full view 
by the Court of the territory sought to be annexed, and after 
hearing the arg·ument of counsel, the Court boii~g· of opinion .. 
that Fifty-one per cent of the qualified Voters in the hereiµ-
after described property have duly petitioned according to 
law to have said territory annexed to the City of ·Newport 
News and have given notice as required by law and that it is 
necessary and expedient that the territory sought to be an-
nexed in these proceedings, adjoining the City of Newport 
News on its northerly side, should be annexed to and rt1ade a 
part of the C1ty of Newport News, and that the City limits 
should be extended to include same. 
The Court doth adjudge, order and decree that the follow-
ing described territory, to-wit:-
page 34 ~ Beginning· at a point where the northerly bound-
ary line of the City of Newport News intersects 
the boundary line between the Counties of Warwick and Eliza-
beth City, thence northerly along said County line to its 
intersection with the southerly boundary line of the Right of 
way of the Chesapeake and Ohio Railway Company, thence 
following the said right of way westward to the westerly line 
of the Casey tract thence southerly to the southerly side of 
37th Street thence westerly along southerly side of 37th street 
in a straight line to the line of the present City limits, thence 
southward along said •City limits to the centre of 36th Street, 
thence eastward along the centre of 3,6th Street to the inter-
section of the center line of Madison Avenue thence south-
erly along Madison Avenue to the centre of 32nd Street, 
thence along the centre of said 32nd street to the point of 
beginning, be and the same is hereby annexed to the City of 
Newport News, Virginia, from the County of Warwick, Vir-
ginia, on and after the 1st day of June, 1921, and that there-
after the said territory shall be included within the corporate 
limits of the said City. 
The Court doth further adjudge, order and decree that all 
taxes and Licenses and fees accruing during the year 1921, 
in the said annexed territory and all years prior thereto shall 
be payable to collected by and accounted for by the proper 
officers of Warwick Countv. 
The City of Newport News shall with all reasonable dili-
gence adequately provide for police, sanitary and fire protec-
i 
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tion for the said annexed territory and give it the usual and 
customary benefits of municipal government. 
The City of Newport -News shall within three years from 
the 1st day of January, 1922, pay to the Newport School Dis-
trict number one the sum of $4,150.00, with interest at 6% 
per annum to reimburse said School District for the just pro-
portion of the bonded indebtedness of said District. 
The fees for the service of papers in these proceedings and 
all other costs shall be paid by the petitioners. 
A .Copy, Teste: 
GEO. ·S. DESRAZOR, JR., Clerk. 
page 35 } GEORGE E. S~UNDERS, 
a witness introduced in behalf of the plaintiff, be-
ing first duly sworn, testified as follows: 
DIRECT EXAMLNAT]ON. 
Bv Mr. White: . 
~Q. Mr. Saunders, please state your name, your age and 
residence and occupation t 
A. My name is George E . .Saunders; near 44; Civil En-
gfoeer; residen~e, Warwick County, near Hilton Village, Vir-
ginia. 
Q. From what school did you graduate or attend? 
A. I attended the University of Virginia after attending 
high school at Newport .News. 
Q. How long have you been engaged in the profession of 
Civil ·Engineering? 
A. I worked as a rodman as a young man for my uncle, 
who was a surveyor, and worked for the City of Newport 
News as a rodman, transit man later on, what is known as 
field engineer, and the last eight or nine years I had been op-
erating a small contracting business and doing sm·veying 
work. 
Q. Are you a member of the certified civil engineers! 
A. The State has a license law for engineers 
page 36} and architects and I have to be certified hy the 
. State. 
Q. In other words, you are certified as a civil engineer by 
the State! · 
A. Yes. My certifitmte is No. 410, dated 19·24. 
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Q. What avenue or route do you live on f 
A. I live on what is sometimes called Jefferson Avenue 
extended or Route 168. 
Q. In what county is Route 168 north of the north line of 
37th Street? What county is that in-I mean north of the 
south line? 
A. North of the south line of 37th Street, Route 168, would 
be in Warwick County at that point. 
Q. Have you made a survey and from that survey made a 
plat showing the. northern boundary line of the corporate 
limits of the Qity of NeWP,ort News as it extends across Jef-
ferson Avenue! 
A. I have. 
Q. Have you made a survey and from that survey made a 
plat showing the location of the tracks of the Chesapeake & 
Ohio Railway Company where it crosses Jefferson Avenue 
or State Route 168 just north of the corporate limits of the 
City of Newport lNewsY · · 
·A.I have. 
Q. Where is that platf 
A. It is on the floor there. 
page 37 ~ Q. Will you lease come over here and look at 
the map you have drawn and I will ask if you will 
explain it to the Court and to the jury. I mean by that please 
point out what represents Jefferson Avenue and what rep-
resents the railroad tracks and if it shows the railroad right-
of-way. 
A .. This line running this way represents Jefferson Ave-
nue. This Avenue is also known as it leaves the city limits 
as Route 168, but it happens that area immediately to the 
north of the city is also plotted and on the plat that street is 
carried through as Jefferson Avenue, so I have designated 
it as such. The straight track to my right is the main line 
track of the leading track to Hampton. 
Mr. White: May I mark that A on the map! 
The Court: Yes. 
A. (Continued) I may say the souther.Jy track of these 
straight tracks is the main line to Hampton; the northerly 
track of these straight tracks is the long siding which paral-
lels the main line. 
Mr. White: I will mark that B. 
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A. (,Continued) ·Taking off from the main line track to 
Hampton is a siding running in a southwesterly direction, 
which as it approaches Jefferson Avenue branches off into 
two sidings. · 
page 38 r Q. I will mark them C and D, the one marked 
C being the northerly one; is that right 7 
A. Yes, and D being the southerly one. 
Q. ,Now please point out where the northern boundary line 
of Newport News is on this map? 
. A. The northern boundary line-
Mr. Spicer: Can you develop his information on that! 
Mr. White: Yes, I will ask him where he got his inf orma-
tion after he says what his inf(?rmation is. ~ · 
A. The northerly boundary of the ·City of Newport News 
adjacent to Jefferson Avenue is the southerly boundary line 
of 37th Street. 
Q. Is that this line I now put my pencil on; is this the line Y 
A. It is. 
Mr. White: I will mark that E. 
Q. Approximately how far is track D from the center of· 
J e:fferson Avenue north of the northern boundary line of New-
port News? 
A. Mr. White, I would like for you to re-word your ques-
tion, please, because it is a little ambiguous; if I may re-
word it for you. 
Q. I wish you would. 
page 39 ~ A. .At Jefferson Avenue the center line of the 
southerly warehouse track is 8 feet 7 inches-there 
may be a tolerance of 2 or 3 inches-8 feet 7 inches to the 
north of the city limits. 
Q. What is the distance between tracks •C and D? 
A. I didn't put it on this drawing, but I may consult my 
notes; as I remember, it is 17 feet and possibly half an inch. 
Q. Approximately 13 feet Y 
A. Yes. 
Q. From C to A is approximately what distance? 
A. I would have to consult my notes. 
Q. ,Could you do that without much trouble Y 
A. Yes. 
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Mr. 'Spicer: When you give your answer give it to the 
main line track and the nearest warehouse track just so other 
people who testify may have the same tracks in mind. 
A. This data is from the center line of the main line track 
to Hampton. The northerly track of the warehouse tracks \s 
90 feet 3 inches with a tolerance of possibly 2 or 3 inches. 
The southerly warehouse track is 100 feet 9 inches with a 
tolerance of 2 or 3 inches. 
Q. Please state whether the highway and the tracks are on 
a level or grade, whichever you would say? 
page 40 ~ A. The highway south of the main line track to 
Hampton is a concrete pavement approximately 
20 feet wide. North of the main line to Hampton the high-
way is an asphalt treated surface. For a space of possibly 
20 feet the grade hits the tracks very nicely; as you get off 
on the shoulders there is a simple slope off, but I pass over 
there-using it several times a day and never particularly 
notice it. . 
Q. Are those tracks and that Jefferson Avenue or Route 
168 what you would call on grade or g-rade level 1 
A. I would say in reasonably fair condition. 
Mr. Spicer: That is not the question. 
A. (Continued) Gentlemen, I might say that would be sub-
ject to two interpretations. One interpretation would be or-
dinarily the city authorities, eng·ineers and ordinances, set up 
grades and outside of the city on the State highway, the 
§fate Highway Department sets up grade. In as much as 
these streets are paved I couldn't say absolutely certain, but 
they appear to me to have been established by the proper au-
thorities. 
Q. What I meant was if you drive along here on this J ef-
f er son Avenue and drive over those tracks would you get any 
terrible bump or do you drive over them just like you drive 
on the other part of the hig·hway f 
Mr . .Spicer: I object to that form of question, 
page 41 ~ if Your Honor please. 
The Court: Objection sustained. 
Mr. Spicer : It is no allegation of negligence there. 
The Court: The question was leading. 
Mr. White: ,v e charge that in the language of the statute 
they are on the same level. 
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Mr. Spicer: I will agree it is a grade crossing, if that is 
what you want. 
By Mr. White: 
. Q. Now will you tell the Court and the jury how you arrived 
at your measurements as shown on this plaU · 
A. Unfortunately down in the City of Newport News lots 
of our datum points have been removed.· In order to eatch 
any discrepancy I went back for several blocks to 35th -Street. 
The section north of the main line was plotted off in what is 
known as J effersou Park. I went up to J e:fferson Park to 
40th Street and picked up existing datum up there. I meas-
ured from the Newport News datum and the datum of this 
sub-division and it ,figured out about 3 inches discrepancy. 
Q. Well, allowing 3 inches discrepancy, would that still 
put all four tracks-A, B, C, and D-in Warwick County? 
A. Yes. 
. Q. Does your plat show what sign boards or 
page 42 r warning- sig-ns are along the highway at this point? 
A. Yes, and for approximately 200 or 250 feet 
each way from the main line track to Hampton. 
Q. Where are those lines placed and what is the nature 
of them? 
A. As you come from the north going towards the south 
on the right-hand side there is a circular sig-n, a black cross 
with railroad crossing-a black cross and ''RR"'. Proceed-
ing on down towards the south, there are two signs almost 
in contact. One of them says "City limits,,; the other one 
is a speed limit, setting· up what it is-I don't recall what 
it'is now; possibly 20 nnles an hour. Proceeding still farther 
to the south-
By Mr. Spicer : 
Q. Where is that speed limit sign with re£erence to the 
main line track1 I don't want to interrupt you, but just 
briefly to indicate that.? 
A. It is approximately 62 or 63 feet north of the main 
line track. Proceeding· on down south, there is an electric 
blinker sign which is a red light on each side which operates 
when a train passes. · 
By Mr. White: 
Q. Was that blinking sign there on November 15, 1938, or 
has it been put there since1 . 
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page 43} A. It is my impression it has been put there 
since. · 
Q. All right, sir,, ·go ahead. 
A. Proceeding on farther from north to south after you 
pass the main- line track to Hampton on the left-band side 
is another electric- sign. Still going south, after you pass 
two warehouse sidings there is another railroad crossing 
sign. - . 
Q. "What is the nature of the last mentioned sign! 
A. The same as. the first, the circular yellow sign with a 
black cross on it and ''R R'' is my recollection. 
Q. Are either one of the circular signs with "RR" on it 
on the highway or off. of the highway! 
A. The space as set up for the highway in t}le City of New-
port News-that is, between property lines,,-is 80 feet. Wnat 
the arrangement the ,Chesapeake & Ohio Railway Company 
has with the City I am not acquainted with, but those lines 
are within the 80-f oot space set up for the public streets.. 
By Mr. Leake: 
Q. Can you state the distance from the first sign to D t' 
A. That is, from the southerly siding! · 
By Mr .. White: 
Q. Yes, from n; center of that line. 
A. In as much as this siding is curving at a 
page 44 ~ point along the easterly edge of the concrete pave-
. ment, that sign would be about 1081/2 feet-about 
108 feet. 
By the. Conrt: 
Q. From where f 
A. From the center line of the southerly warehouse sid-
ing, designated on the plat as- D. 
By Mr. White: 
Q. Now the blinker light you speak of being south of the 
main line, designated A, has that been put there since De-
cember 15, 1938f 
A.. I wouldn't say absolutely certain, but it is very much 
my impression it has. 
Q. Does the line designating Jefferson Avenne represent 
what-the· traveled portion of the highway or notf · 
A. The two lines which were scaled approximately 20 feet 
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to the south of the main line to Hampton represents the con-
crete paving surface. As you proceed farther to the south 
near the southerly end of the warehouse in the lower left-
hand corner of the flat the concrete paving widens out. The 
two lines north of the main line are the asphalt treated sur-
f ace of Route 168. 
By the Court: 
Q. How far north is that of the two main tracks? 
A. I measured numerous places and it averages from 19 
to 20 feet, in a few places more than that. It is 
page 45 ~ about the same as the concrete. 
By Mr. White : 
Q. Will you please state the first circular '' R R'' sign go-
ing north ·is how far to the east of the eastern line of Jeff er-
son Avenuef 
A. May I re-word your question for you? 
Q. Yes, sir. 
A. The easterly line of J e:fferson Avenue-Jefferson Ave-
nue is theoretically 80 feet wide. The '' R R'' sign is ap-
proximately 12 feet 1 inch east of the easterly edge of the 
concrete pavement. 
Q. Now please state if there was at the time you made your 
survey or any time previous to that and in your knowledge 
a sign supported by posts or otherwise at such height as to 
be easily seen by travelers, and not obstructing traffic, con-· 
taining on each side in capital letters, at least 5 inches high, 
the following inscription : '' Railroad Crossing'' Y 
A. At these electric blinker lights at the very: tip top there 
are two cross arms which will read from either direction 
"Railroad Crossing" at this date. What was there sometime 
back would be only recollection and I wouldn't say definitely. 
Q. Now is there any such sign as I read to you south of 
the center of track DY In other words, after you 
page 46 ~ leave 36th Street is there any sign from that point 
to track D-the 
A. The sign as you leave 36th Street going northward-
there is a sign saying '' Railroad Crossing", a circular sign 
with yellow background with a black cross niark on it. My 
recollection is it has "Crossing RR" on it. 
Q. How big is that sign Y 
A. Possibly 18 to 24 inches in diameter, approximately; 
may be as much as 30. I am just guessing. 
68 Supreme Court of Appeals of Virginia 
George E. Sa·unders. 
Q. Please state if after leaving 36th Street going north to 
the point where you reach the siding track marked D there 
is any such sign as this-signal boards, well supported by 
posts or otherwise, at such heights as to be easily seen by 
travelers, and not obstructing traffic, containing on each side 
in capital letters, at least five inches high, the following in-
scription: ''Railroad Crossing''. 
Mr. Leake: If Your Honor please, I object to that. 
The Court: Objection sustained. That question recites 
the wording there of a statute alleged to be in effect and on 
which some of the pleadings are based, but it makes the wit-
ness draw certain conclusions. You are permitted 
page 47 ~ to ask him what signs, if any, are there, but it has 
to be the jury to determine whether if a sign is 
there it complies with certain provisions made in that stat-
ute. 
Mr. White: Your Honor passes on whether it complies 
with the law. 
The Court : I can't pass on these conclusions. In other 
words, you asked him whether it wasn't easily seen or read 
by approaching travelers. That is a matter for the jury to 
determine from the character, size or lettering and so forth 
of any sign that may be there. The question makes this wit-
ness draw conclusions as to whether any sign that may be 
there complies with the statute. Now this witness will be 
permitted to say whatever signs exist there and what are 
their physical make-up. 
By Mr. White: 
Q. Don't answer this question until His Honor says you 
may. Please state whether there is any sign on 36th Street 
going north to the point where you reach the railroad track 
designated D on which there is written in capital letters five 
inches high '' Railroad Crossing''? 
page 48 ~ A. I don't recall seeing any such----excuse me; 
what was that last part Y 
Mr. S:nicer: Let him say what is there. 
The Court : Let him answer that. The witness has de-
scribed one sign there and you can answer whether there a.re 
any other signs and, if there are, what is the lettering or di-
mensions. 
Mr. White: Read the question back. 
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Note : Question read. 
The Court: Split it up by saying on Jefferson Avenue. 
Bv Mr. White: 
., Q. Are there any signs on Jefferson .A. venue after you 
leave 36th Street going north until you .reach the point of 
the railroad track marked DY 
A. My impression was-and I can't say absolutely certain 
-but my impression was it was one sign, ''Railroad Cross-
ing·", a circular sign with yellow background and black let-
ters-"R R" with a cross; one sign between the northern 
line of 36th Street and the city limits sign. 
Q. Do you live on Route 168, which would be an extension 
of Jefferson A venue Y 
A. Yes, sir. 
Q. How long have you lived on that street Y 
page 49 } A. Four years this June. 
. Q. Please state whethe1? or not J e:ff erson Ave-
nue or Route 168 is heavily traveled? 
A. It is traveled what I would term heavy. It is getting 
more so all the time . 
.CROSS EXAMINATION. 
By Mr. Spicer: 
Q. Mr. Saunders, that ''R R" sign you are speaking of 
between 36th Street and the first track that you come to, the 
first warehouse track-has that sign got anything on it be-
sides the ''R R''; any mark! 
A. It is my recollection there is a yellow background and 
a black cross that comes out to the perimeter of the disk and 
the ''RR"' on it. 
Q. It has a black cross? 
A. Yes, with the "R R" in it. q. Has that lettering "RR'' got any buttons or reflectors 
on 1t? 
A. I couldn't say; I don't recall. 
Q. You wouldn,t say whether it had or noU 
A. No. I could only say my recollection. 
Q. Now the sign you ref erred to as being north of the ·main 
line track, the city limits sign, doesn't that have '' City Lim-
its, Newport 'News'' on iU 
page 50 } A. Yes, sir. . 
Q. Could you recognize that sign as to what 
type of sign or what agency put it up? 
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A. It would be my impression the State Highway put it 
up. 
Q. It appeared to be a State Highway signY 
A. That is right. In fact, I believe it had on it ''State High-
way Commission''. 
Q. Also that speed limit sign right by it was the. State High-
way ~ignT 
A. Yes, I believe it was. 
Q. You referred to the fact that Jefferson Avenue had a 
concrete paving about 20 feet wide. Is there also a shoulder 
on the side of the road! 
A. Yes. It appears to be right hard; I suppose gravel; some 
gravel added to it, clay and gravel. 
Q. Outside of the shoulder there is also a ditch! 
A. South of the main line tracks · to Hampton the ditches 
are not so prominent. North of the main line track they were 
more prominent, deeper. 
Q. Now in the space between Jefferson Avenue1 looking 
in an easterly direction or to the right as a person came from 
down in the center of Newport News, is there any building 
on the corner of the intersection of the highway and the tracks 
referred to as warehouse tracks after you leave 36th 
-Streetf 
·page 51 } A. On the ·right-hand side °l 
Q. Yes . 
.A. There are no buildings until you get to the warehouse, 
which sits ov:er approximately 175 feet from the property line 
of Jefferson .A venue. 
Q. Therefore; from 36th ;Street on there is no obstruction 
to the view of anything to the right until you get to that ware-
house you have just referred to Y 
A. There are at times-at this time not so prominent-




Q. How far from the concrete pav:ing is the warehouse on 
the left side as you approach the two warehouse tracks com-
ing from down in the center of Newport News T 
A. As you leave 36th Street for approximately 50 or 60 
feet the concrete pavement is widened up into contact with 
the warehouse. Beyond that point the easterly edge of the 
concrete pavement is approximately 30 feet-I wish to cor-
rect that; 33 feet from the edge of the warehouse. . 
Q. Did I understand you to say that there were no other 
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city limit signs there except the one ref erred to as put up by 
· the State Highway Commission 7 
page 52 } A. That is the only one I saw, Mr. Spicer. 
Q. In other words, you couldn't make your map 
there showing any limits without ~oing back and working it 
out from such records as were available of the subdivision in 
Warwick County and such records as they had in the City 
of Newport News7 
. A. That is correct. 
Q. Now. this.place you designate as 37th Street, is there any 
highway running through there 7 
A. No, it is not open to traffic at this point. 
Q. There is no passing of traffic either on the right-hand 
side of Jefferson Avenue running from the center of New-
port News or on the left side there, is it 7 
A. There is no traffic-no automobile traf.:fic on the right-
hand side. On the left-hand side, while there may be a chance 
to get to the tracks, I don't think it is. 
Q. There has been no work done on the road or street of 
any kindf 
A. No. 
Q. Is 36th Street open as a highway Y 
A. Yes, 36th Street is open. 
Q. Now what is the nature of the ground in between the· 
main line track and the two warehouse tracks ref erred to Y 
A. It is very light growth, weeds mostly; no 
page 5·3 ~ trees or brush of any particular size, outside of 
a little low-this time of year just a light stand 
of g·rass. 
Q. Just rough ground! 
A. Yes, sir. 
Q. It is not levelled off Y 
A. No. Q. There are no buildings or anything in between the main 
line track and the two warehouse tracks you have been talk-
ing a'bouU 
A. No. 
Q. Nothing in there all the way down to the switch where 
the · warehouse tracks branch off Y 
A. That is correct. 
By the Court: 
Q. You have got the numeral there 37 for 37th Street on 
your map near the edge of the map. How far do those spur 
tracks extend down there in a southwe.sterly direction, if you 
know Y Do they end anywhere near there or continue on y 
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A. I didn't measure it, but my impression they oontinue 
for some 600 or 800 feet anyway. 
By Mr. Spicer: 
Q. Do they stop or have an end 1 It is a stub track there Y 
A. As I glanced down yesterday, they: struck me 
pag·e 54 ~ as being stub tracks. I believe in the past they 
were used for loading piling. 
Q. Don't they serve the warehouse on the east side? 
A. They certainly do and I believe they go beyond that 
where they load piling. 
Q. In th~ year 1938 and since then they have no connection 
with any other track at that end Y 
A. Not from my recollection. 
Q. Neither one of them f 
A. No. I won't say absolutely certain because I wasn't 
particularly concerned wit4 it. 
Q. Now you have 38th Street on there too. That is beyond 
the Main line to the north? 
A. 38th Street is plotted on the recorded sub-division map, 
but on the western side is not open to traffic except possibly 
to go in a yard. On. the north there is a very poor road lead-
ing towards the north. 
Q. How far is it roughly from 36th Street to the first ware-
house track coming north T 
A. In as much as the warehouse tracks are curving along 
the oost~rn edge of the concrete pavement, the southern line 
of the southern warehouse track is approximately 209 feet 
north of the north line of 36th Street. 
RE-DIRECT EXAMINATION. 
page 55 ~ By :Mr. White: 
Q. Will your memorandum show what the dis-
tance is from tbe eastern line of the hard surface or main 
traveled portion of Jefferson Avenue to the switch on the 
main line? 
A. That data is on the map. I am not up on railroad terms, 
but from the point of the switc.h on the main line track, desig-
nated track .A on the map, to the eastern edge of the concrete 
pavement if extended is about 457.8 feet. 
Q. What is the approximate distance from the eastern edge 
of the traveled hard surface of Jeffe-rson Avenue to the 
switch or switches o.n C and D? 
A. If I may examine my notes. I can give it to you. 
Q. All rig·ht, sir; give me C first and then D switch. 
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, A. May I correct you f It is only one switch striotly speak. 
mg. From the eastern edge of the concrete pavement to 
the switch in the eastern direction separating the two ware-
house tracks is approximately 147.8 feet. 
Q. Now that would ibe from this line to what you call the 
switch there. What do you call the switch f Mark what 
147 .8 feet carries us to? · 
A. "\Vhen I say switch I designate- as switch the very be-
ginning point of the switeh, the first visible evidence of the 
switch. 
page 56} Q. Can you give us approximately what the dis-
tance is from the east line of the· hard surface of 
~foff erson Avenue to where track D leaves C or the switch 
of track C? In other words, from that point to there (in-
dicaiing) is approximately what? 
1\.. From a point east of the concrete pavement where the 
two side tracks separate to the eastern edge of the concrete 
pavement is approximately 85 feet. 
Q . ."Would you write· those figures here? One is 147.8 and 
the other 85. 
~ote: ·witness does so. 
By Mr. Spicer: 
Q. Will you also mark the distance from 36th Street to the 
first warehouse track f 
Note: 'Witness cloes so. 
Q. Will you put the distance between the main line and 
the nearest warehouse track f 
A. The nearest rail f 
Q. Yes, o.f each one. 
Note: Witness does so. 
Bv Mr. White: . 
·Q. Is that the warehouse, this line here marked "ware .. 
house''? 
A. In the lower right-hand corner of the drawing the most 
southwesterly line represents· the outer line of. the frame 
work of the warehouse with the two fire walls 
page 57 ~ projected out beyond the line of the building. 
Q. Will you tell us the distance from the south-
ern rail of D track to the warehouse proper? 
.A. At the north end of the warehouse there is an open 
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platform. Do you wish the distance to the outer edge of the 
open platform. or the warehouse building itself Y 
Q. The warehouse building itself. 
A. From the ce·nter line of the southerly ·warehouse track 
to the. no:rth~rn face of the ware.house proper is approxi-
mately 17% fe~ .. · 
By Mr. Spicer: . 
Q. One more·mark. Will you give the distance of the con-
crete paving to the warehouse wall that is on the left side 
approaching the warehouse track, coming from the eenter 
of Newport News T 
A. From the western edge of the concrete pavement where 
it narrows down to 20 feet to the eastern edge of the ware-
house building and about midway of the block between 36th 
and 37th Streets is approximately 33 feet. 
Q. The scale is on the map Y 
A. The map is drawn to scale and stated on the map as 1 
inch equal to 20 feet. 
The Court: I don't think that map has been formally in-
troduced in evidence. 
Yr. White: I want to do it right now, sir. 
page 58} Note: Filed and marked Exhibit ,c:B 1 ' .. 
By Mr. White : 
Q. Will you read the boundary limit. under decree of the 
Circuit Court of Warwick County, Virginia in the suit oi 
Fred Lucy and others v. City of N e'Wporl News and state 
if you can whether your map is in accordanc~ with the de-
scription mentioned in that dooree, just having reference to 
that part of the description that describes Jeff evson A venue 
or Route l 68Y ~ A. My map is prepared in acoordance with the description 
. as set forth in this decree at this particular point on tie 
ground.. 
RE-CROSS EXAMINATION .. 
By Mr. Spicer: 
Q. That clecree has no plat or map attached to it, has itf 
A. I examined this decree and I was authorized and justi .. 
tied in doing this work in two places. I went to the Public 
Works office in the City of Newport News and they didn't 
have time--
Q. They didn't have any .map showing the city IimitFt 
there? 
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A. ~rhey had a map showing the city limits; that is, a so-
called city map. Shall I continue on this 7 
Q. Yes. 
: A. I then went to the City Clerk and he, in.turn, 
page 59 ~ referred me to the Oity Auditor and at the City 
Auditor's office he furnished me with his copy of 
this decree and I went over that in his presence and in the 
presence of the Commissioner of Revenue also. I likewise 
examined this same decree up at the Circuit Court office of 
Warwick County. The decree was handed to me by Mr. De-
Shazor, the Clerk up there. 
Q. But there is no map showing the city limit referred, to 
there! 
A. I asked the Clerk of the Circuit .Court of Warwick 
County-
Q. Have you found such a map? 
A. He said no map was filed with the decree and he had 
none there. 
Q. And they had none in the City of Newport News T 
A. No. That is, as far as I could find out. 
Q. And you made inquiry there for such a map T 
A. Yes. 
RE-DIRECT EXAMINATION. 
By Mr. White: 
Q. Not finding any official map in the Clerk's office of the 
City of Newport News with the decree before you, you worked 
out the corporate line at this point yourself.Y 
A. Gentlemen, when I was authorized to do this work I 
have a copy of the city map which is used in the Public Works 
office and this shows the city limits as being the 
page 60 ~ northerly line of 37th Street. Upon gettin~ this 
decree I took up with Mr. Assistant 
Public Works Mana,Jer, and he referred me-he stated he 
preferred me to look up things for myself. Finding this 
discrepancy between the map that was used in the Public 
Works office and this decree, I then called it to Mr. 
attention and also the attention of the Commissioner of 
Revenue and they g-Ianced over this with me, and I also 
brought it to Mr. DeShazor's attention at Warwick Court-
house, but I had no records-I could only see my way clear 
to do it on the basis of this decree. 
Q. .And your map is in aceordance, I understood you to 
· say, with that decree? 
A. That is right. 
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RE-CROSS ·EXAMINATION. 
By ~fr. Spieer: 
Q. i 1he map in use by the Public Works Department of the 
City of Newport News shows it is the north line of 37th 
Street'/ . 
. .A. ·That is eorrect. 
Q. .L\nd the line as shown in this decree runs along the 
right-of-way of the Chesapeake & Ohio at one point and along 
37th Street at another, doesn't iU 
A. I can clarify that1 if you wish me to tell you 
page 61 } what I think it is . 
.Mr. 1S.picer : That is all right. 
Mr. White: I wish you would. 
A. The eity limit line is set forth in the decree as the 
boundary line between Newport News and the counties of 
Warwick and Elizabeth City and thence along the boundary 
line with Warwick County to its intersection with the south-
erly boundary line of the right of way of the Chesapeake & 
Ohio Railway Company, then it went in a westerly direc-
tion along the line of the right-of-way to the west of the 
line of the Casey tract which was a tract of land, and still is 
as far as I know, to the east of that location and the city 
limit line came down and hit the west line of that tract of 
land, which while not entirely l)a.rallel with Jefferson Avenue 
is approximately parallel. Then it followed in a southerly 
direction until it hit foe southerlv line of 37th Street. The 
Casey Tract was located on both sides of the C. & 0. Railroad 
to the east of Jefferson A venue. 
By l\lir. Spicer: 
Q. iF.rom the Casey tract it extended which way and along 
wha.t line¥ 
A. From the Casey tract it extended along the southern 
line of 37th Street to what was then the city limits of New-
port News, but still in a southwesterly direction 
page 62 ~ across the main line of the C. & 0. Railroad prop-
erty. 
Bv a Juror: 
··Q. Ha.s Newport News made any effort to establish that 
lineY 
A. The property in this particular section has not been · 
very active and in as much as no buildings are there the 
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point in ,question w.as .a rather new one.. It has been marked 
on the map as being· t.he nor.thern line and nobody has raised 
the point. 
Q. Is your survey the only survey that has been made of 
it? 
A. The only one that I recall setting up the city limit at 
this partic1;11ar point in connection with these. tracks. 
Bv Mr. White: . 
·Q. Is the map you referred to as used by the Department 
in Newport News an official map f 
A. As far as I know it has no offieial capacity in the way 
of deeding land at all. 
Q. Is it or is it not a matter -of record! 
A. Not to my knowledge. 
By Mr. Spicer: 
Q. Is there any other highway sjgn up here farther north.-
The Court: Gentlemen, you must get through with thls 
witness. Counsel bas had him about six times. 
By M:r. Spicer : 
Q. Is there any other State Highway sign any .. 
page 63} where near the main line track and north of the 
main line track on the· side opposite the sid~_ on 
which the city limit sign is with reference to speed limits? 
A. Yes, in one sense of the word there is another sign 
with reference to speed limits. During the past winter on 
account of the heavy freeze the State Highway got very 
rough and they have put up a sign of a temporary nature 
which I think says, ''Caution, Slow Driving.'' 
Q. Haven't they a sign up there farther off from the ma:in 
line track than the city limit sign giving the various speeds 
for true.ks and automO'biles and different kinds of vehicles f 
A. Yes. That is all beyond the limits of my survey. 
Q. In other words, it is a. good deal farther away from 
the main line track than that city limit sign? · 
A.. Yes, sir. 
Witness stood aside. 
18 Supreme Cour.t of Appeals of Virginia 
page 64 ~ HARRY A .. LYETH, 
a witness introduced in :behalf of the plaintiff, be-
ing first .duly sworn, testifi.ed as follows : 
- DIRECT EXAMINATION .. 
By Mr. White:_ 
Q. Mr.. I..tyeth, please state your name, occnpation and 
where you 'live Y 
A. Harr~ A. Lyeth; my 00011pation is instructor in New-
port News High Sehool, and I live 429 Mallory Avenue, Hamp-
ton, Virginia. 
Q. How long have you been living in Virginiaf 
A. This is the third year I have been living in Virginia .. 
Q. Were yon on Jefferson Avenue on the :night of N ovem-
ber 15, 1938 Y 
A. Yes, sir, I was. 
Q. How were you travelingf 
A. I was traveling north. on J'e:fferson Avenue .. 
Q. In an automobile or on foot! 
A. In an automobile. 
Q. Who was with you, if anybodyf 
A. Miss Josephine Williams. 
Q. Did you witness on that night a collision be-
page 65 ~ tween a car of a train and an automobile Y 
A. I did. 
Q. Please tell the Court and the gentlemen of the jury 
where you were traveling and what you did and what you 
saw and which way you were going on Jefferson Avenue? · 
A. I was leaving Newport News, going north on Jefferson 
Avenue, I was behind the car driven by Rev. Entwisle. 
Q. Mr. Entwisle! 
A. Yes. 
Q. A.bout what speed were you goingf 
A. I was going between 20 and 25 miles an hour. 
Q. What speed was the car in front of you going, approxi-
matelvY 
A. He was going approximately the same speed. 
Q. All right, now, what happened Y 
A. Well, the :first thing I saw was their car come to a stop 
apparently on the tracks, the :first set of tracks, and then 
I could sense something was wrong and I slowed down and 
came to a stop there. 
A Juror: Speak louder. 
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A. (continued) I came to a stop .after the first car had 
stopped and then I could sense something was wrong be-
cause I could hear the train or something-sounded like 
a train, anyway-and then I started crawling up slow to-
wards the back of his car. Wben I first stopped I must 
have been around a block or so or half a block 
page 66 ~ from the first car. 
By Mr. Spicer: 
Q. From the other car, you say? 
A. Yes, sir. Then I traveled up very slowly and I must 
have stopped about 30 or 40 feet froni the first car and st.ayed 
right there. · 
By Mr. White: 
Q. When the car in front of you, driven by Mr. Entwisle 
stopped and you stopped in the middla of the block-was 
that between 36th Street and the car tracks-and then came 
on up closer to the car and stopped? . 
A. Well, I stopped, as I see it now, about 36th Street, 
just as I had gone across 36th .Street. I stopped there and 
then the car remained stopped and I crawled up slowly to-
wards the other car. 
Q. Now will you come over here and look at this map? 
· This represents Jefferson Avenue, Mr. Lyeth. In between 
these two lines represents the hard surface or traveled por-
tion of J e:fferson A venue going west. This is the :first track, 
that is the· second track, this is the main track and this is 
another side or off.:.set track on that side there. This is 36th 
Street? 
A. Yes, sir. 
Q. You were going north T 
A. I was going this way down Jefferson Avenue. 
Q. Now, as near as you can recall, where did 
page 67 ~ the first car stop! · 
A. Well, I know it stopped down by the first 
set of tracks here and when I stopped I had passed 36th and. 
was-I was in here. 
Mr. White: Pointing between 36th Street and the D car 
track. 
The Court: Let him put a cross mark about where he was 
when he first stopped. 
' A. (continued) I must have been right about in here 
when I first stopped. I know I was jrist past 36th Street. 
I was quite a distance from the other car. 
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By Mr. White: 
Q. What did you do then! 
A. Well, after that-he was stopped up here and I moved 
up slowly and I spoke to Miss Williams then and said, "I 
wonder why--
Q. Don't tell what you said to anybody. Now what did 
you dot 
A. I went up and I was quite a distance from the other 
car back, I would say about here when I stopped. 
Dy Mr. Spicer: 
Q. Was that the second stop¥ 
A. Yes, sir, the second stop. 
Bv Mr. White: 
• Q. Now when did you first see anything moving 
page 68 ~ on this track marked D and what happened7 
A. Well, it seems he was stopped there when I 
saw the train moving up there after I had come up here. As 
I was coming up to where I sto,pped I could see that train 
moving in here. 
Q. Well, then, what happened? 
A. Then I saw a light up here. 
Q. ,Sometime after you-
A. After I had come up here and come to a stop I saw the 
light up here. I can't say exactly where it was in there 
l1ecause I was looking more or less at this car. 
Q .. Did I understand you to say you were looking straight 
ahead? 
A. I was looking up at the car and up in here I saw the 
light. I wouldn't swear where that light was. 
Q. Do you know what kind of light you saw! 
A. Well, it. was a fairly dim light. 
Q. Can you say whether it was on this-the light was on 
the hard surface portion of Jefferson Avenue? 
. A. I can't say whether it was or not. 
Q. Now when you saw what you said was the train on track 
D was the engine-state whether the engine or car was com-
ing west? 
A. It was a car coming there. I didn't see any engine at 
all. 
page 69 ~ Q. State whether or not it was any light on that 
carY 
.A.. I didn't notice "'any light on the car. 
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Q. If there had been a light on that car would you have 
been in a position to have seen it? 
.A. I probably would have. 
Q. Now did you pay any att.ention to the train ,coming 
down track D and, if so, did you see anybody get out of the 
automobile which 'Was in front of you Y 
A. vVell, the first I saw get out of the automobile was the 
lady getting out of there, it seemed just before the car hit. 
Q. How close was the railroad car to the automobile m 
which she was in when she g·ot out f 
A. It seemed like the boxcar was pretty close in there; 
I couldn't say the exact distance it was, but seelned it was 
probably-it seems to me just as the boxcar was about to 
hit the automobile that this lady got out. 
Q. Did you see where the lady landed when she g·ot out of 
the car¥ I mean thereby do you know whether she really 
removed herself from the automobile- onto the hard surf ace 
part of the road or on the shoulder of the road¥ 
A. Well, the :fi-rst thing I saw when she moved from the car 
it seems she hit the side of the boxcar and was thrown onto 
the hard surface road the-re facing my car. 
page 70 } Q. Now what did you do, if anything, a:1:ter you 
saw this? 
A. Well, after I saw that I was out of my car in a second 
and went up to where the lady was a.nd she was struggling 
to get up there and I helped her up and helped her over to 
my car. 
Q. Now having in reference-say this is the hard surface 
road and the tracks along· here; how close to that first track 
you get to, going north, was this lady, if you recall? 
A. Well, as I recall, she wasn't. very far from the tracks. 
She was within the clearance of the boxoar from. the track, 
the side of it. She was about rig·ht in there; didn,t s·eem 
to be much more than 2 or 3 feet in there. 
Q. Are you familiar with that street at that point; rea ... • 
sonably so? 
A. I am, yes. I travel over it a little 'bit. 
Q. Are the railroad tracks and the street on a level 1 
A. As I ,believe, there is a little bit of dip in there because 
I generally slow down to go over there. 
Q. vVllat would you call a dip; an inch, 2 inches or 5 inches f 
A. It is hardly a bump there. I don't know whether it 
goes down or up and I have to slow down going· over that. 
Q. State whether or not it is a heavily traveled highway7 
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A. Well, it is· fairly heavily traveled. It. is an indirect 
route, I believe; a short cut in going through New-
page 71 ~ port- News. 
Q. When you a.pproached t~at railroad cross-
ing you knew the crossing was there, did you not Y 
.A. I knew it was there, but I never paid much attention 
to it. 
Q. Did you approach the crossing with your senses about 
you! I mean your senses of vision and hearing, attentive Y 
A. I am awake when I go across there, if that is what you 
mean. 
Q. Now at any time from the time you left 37th ,Street 
to the time of the collision please state whether or not 
you heard the train-heard the whistle of the train sharply 
sounded-
Mr. Spicer: I object. He is rea<µng the staJnte. 
The Court: Objection sustained. Ask him what he heard,, 
if anything. 
By Mr. White:-
Q. What did you hear, if 3Jlything, in the na.ture-
Mr. Spicer: I objeet to the form of it now. 
Mr. White: Let me finish. · 
The. Court: Don't answer it. 
Mr. White: If the man heard something whistle that didn't 
have anything to do with the case-
page 72 ~ The Court: I think if yon asked the gentleman 
' what he beard it would ibe all right, but if you 
went further it would ruin it; it would be objectionable as 
leading.. If he doesn't understand it, then lte can ask that it 
be made plain so he will understand it. 
Mr. White:- I mean what he beard in the nature of a warn-
ing. 
The Court : He hasn't said he heard anything. 
By Mr. White~ 
Q. After you passed 36th Street up to the time of the col-
lision what did you hear, if anything? 
A. Well, I heard th~ rumbling-I took it to be of the train, 
but I heard that before I saw it in there. 
Q. Before whaU 
A. Before I saw. the bain I heard the noise of it rmn'hling. 
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By the Court: 
Q. Heard the rumbling of it before you saw itY 
A. Yes, sir. 
• 
By Mr. White: 
Q. Do you know whether that rtlin!bling of a train was to 
your left or to your right or in front of you Y 
A. Well, at first when I first heard it I didn't know which 
side it was, but a second after I knew it was on 
page 73 } the right side. 
·Q. A second afterwards Y 
A. Yes, sir. 
Q. Now in the matter of time state whether or not this 
whole thing was just a matter of seconds Y 
Mr. Spicer: I object to his stating it that way. 
The Court : . Objection sustained. 
By Mr. Wbite: 
Q. Please state whether or not any appreciaible lapse of 
time passed from the time you heard the train to the time 
of the collision Y 
The rCourt: You can answer· that. 
A. From the time the car stopped to the time I saw the 
collision that seemed quite a littl~ time in there. 
Mr. White: Now read my question. 
Note : Question read. 
The Witness: I can't answer that. 
The Court: He has given an answer that might be predi-
cated on different premises. 
By the Court: 
Q. From the time you heard the train to the time of the 
collision Y 
A. There was quite a little time there. 
page 74 } By Mr. White: 
· Q. What do you mean by quite a little time Y 
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A. Well, time enough that I said to Miss Williams then, 
'' I wonder why-
Q. Don't say that. In seconds, minute.s or hours? 
A. Can I make a.•guess on that? 
Q. You have got to answer. 
The Court : As near as you can approximate it. 
Mr. Spicer: He was attempting· to illustrate it when he 
was interrupted. If he had just continued-
By Mr. White: 
Q. Go ahead. 
A. Well, I think there was time enough to move from there, 
but when I heard the rumbling of the train until the car was 
struck. 
Q. Now state whether or not you saw anything on the traeks 
north of the '.fi.rst track going north 7 
A. I saw a light up in there. 
Q. Did you see anything on the-
A. I see what you mean now. No, I didn't see any cars 
or anything on those tracks up in there. I didn't notice any-
thing. 
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lightf 
Q. About what time did the accident Jiappen 7 
A. Oh, sometime after 9 o'clock. 
Q. Please state whether that night was dark or 
A. It was a dark night. 
Q. Both sides summoned you, didn't they Y 
A. Yes, sir. 
CROSiS EXAMINATION. 
By Mr. Spicer: 
Q. Mr. Lyeth, did I understand that the car in front of you 
had stopped before you even stopped the first time? 
A. Yes, sir, it did. 
Q. And you proceeded slowly up before you stopped the 
second time? 
A. I did. I stopped the first time quite a ways from that 
car and then I proceeded up slowly. 
Q. Yon then were about at 36th Street when the first ear 
stopped? 
A. As I see it now, I saw; it just as I was past 36th Street, 
around in that distance anyway. 
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Q. And after you heard the noise of the train waa there 
time enough in which to move back off of that track 7 
A. I believe there was. 
Q. I mean in your opinion from what you could see t 
A. -res, there was. 
Mr. White: I object to his opinion. He is not an ex• 
pert. 
page 76 ~ The Court: You can give us some statement 
as to how much time it was. By saying it was 
time enough to do so and so we don't know exactly what you 
base it on. Can you fix that in a period of time of seconds 
or whatnot that it might be I 
A. vVell, I could have put my car in reverse and have moved 
off there and I also had time to make the statement of what. 
I said to Miss Williams. 
Bv the Court: 
"'Q. Let us know what that statement was to get what period 
of time elapsed in there. How long a time did you take 
up talking· to Miss Williams? I don't mean what you told 
her? 
A. It didn't take 'too long to say that, but must have been 
30 seconds anyway. 
By Mr. Spicer: 
Q. Did the train go very far after the collision-the cars 1 
A. No, after the car hit-the train hit his car it seemed to 
just turn it around and pull it a little bit there. 
Q. Just pulled it along a little ways f 
A. Well, I would sav-he was between the center of his 
side of the road, I would say, and it seemed to hit that car 
and pull it ai·ound so that his front wheels were 
page 77 } on the. curbing or shoulder of the road there. 
Q. How was the g·roup of cars moving! 
A. They were moving· fairly slow. 
Q. Now you were looking straight at the rear of that au-
tomobile as you stopped the second timef 
A. Yes, sir, I was. 
Q. And your eyes were fixed on it? 
. A.. Between. that a.nd the railroad cars . 
. Q. And you c.ouldn't see, of course, what was in front of 
the other automobile f 
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A. No, I could not. 
Q. And you did see a man with a light! 
A. I saw a light up there. 
Q. And you were about how far back when you ifirst saw 
the lightY _ 
A. Well1 it must have been around 30 or 35 feet. 
Mr. White: So there may not be any misunderstanding, 
he just testified he saw a light1 didn't say he saw a man and 
a light. · 
By Mr. Spicer: 
Q. Did you find out it was not a stationary light! 
A. Well, I knew it was not a stationary light the way it 
was moving there. 
Q. Could you see how it was movingT 
.A. Well, it wasn't a steady light; it was swinging. 
Q. Swinging light? 
page 78 } A. Sort of. I woµld say it was swinging. 
Q. If that light was being swung in front of the 
automobile, you were not in position to see it then! 
A. If it was right in front of it,. I wasn't sir. 
Q. Did you hear anything said before the collision hap-
pened or before the lady got out of the automobileT 
A. Well, it seems just before that happened-just ·before 
it happened it seems I could see the light and then the man 
there running, either going one way or the other. 
Q. Did you hear him say anything; make any noisef 
A. I couldn't hear him say anything-wait a minute; I 
could hear a noise of some kind like he was trying to stop 
the train or get the automobile off. He was making a racket 
there. 
Q. Did that have the appearance of a warning to somebody! 
A. :i: knew it was a warning then. · 
RE~DIRECT EX.AMIN ATION. 
By Mr. White: 
Q. Now you said right after the aceident a man came up 
with a lantern; is that correctY 
A. No, it seemed just before that happened that I could 
see that. 
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Q. The man was coming from which direction f 
A. I don't know that. It seemed he was in 
there moving one way or the other. 
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Q. Just look at this map and see if I can't refresh your 
mind ·on it. You were g·oing north. On the railroad right-
of-way between the northern corporate line of Newport News 
and the! north line of track D it is an open space, to the right, 
isn't itY 
A. It is an open space. 
Q. Now did you see this man that you say you heard-
Mr. Spicer: Don't lead him. He is your witness. 
Mr. White: But you brought that out. 
The Court: That doesn't make any difference. You can't 
askl him leading questions. He has said he saw a man. Now 
you can ask him where he was when he saw the man. 
By Mr. White: 
Q. Now where were you and where was the man when you 
first saw him Y 
A. I was here where I stopped the last time, somewhere in 
here. 
Q. Now where was the man! 
A. It seemed like I could see that light up in here some-
where. . 
Q. Put your pencil mark there. 
A. I couldn't say exactly where; off to the side of the 
road. 
page 80 r Q. Well, to your best judgment. Off the side 
of the highway Y 
.A. It seemed to me not very far. 
Q. If this is the north line of the hard cement right in 
there would you put a pencil line as you think in your best 
judgment where he was ; how far north of the concrete Y 
Mr. Spicer: Let him state it. The map is scaled. I don't 
think that is correct. 
A. This would be the center line f 
Q . .Yes. 
A. Shall I answer that question Y 
Q . .Yes. · 
A. As far as I can recall it now, it seems it was-must 
have been right in here. 
Mr. White: Make a mark there. 
Mr. Spicer: I don't think he better make a mark. Let 
him state the distance. 
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A. (continued) It didn't seem far off the hard surface 
here because I couldn't see much farther off that way. 
Q. Why couldn't you have seen Y On account of the dark-
ness or what Y 1 
A. On account of the darkness and then the cars were com-
ing down at that time. It seemed this man with the light was 
making some effort to get somebody out of the 
page 81 ~ way or something like that. 
The Court: Mr. White, a moment ago you asked this wit-
ness a question that st.arted out to read the statute to him. 
The question w.as directed as to whether he heard any signal 
and you were trying to read the statute. The Court sus-
tained the objection· and then some discussion followed it. 
I did not mean you could not ask this man whether he heard , 
any signal other than a signal of rumbling· that he had stated 
he heard. I meant your question was couched in the language 
of the statute and that that was not permissible because it 
called for certain conclusions. 
By Mr. White: 
Q. I will ask you that question. Other than the rumbling 
of the train that you said you heard did you hear any other 
noise! . 
A. You mean noise from that train? 
. · Q. Yes. 
A. Well, I can't recall that I did. 
Q. Were you close enough to have heard it if it had sounded 
its whistle sharply twice T Were you close enough if the 
. train that you did see had sounded the whistle 
page 82 ~ and was ringing the bell-would you have heard 
· it or could you have heard it? 
· . A.· Well, I don't remember if I did hear that or not. I 
would have been close enough. I may lmve heard it and not 
have thought anything about it because my attention was 
centered on what was going to happen to that car and I clon't 
recall hearing it or not there. 
RE-CROS:S EX.A!lHNATION. 
By Mr. Spicer: 
Q. You didn't know how far away the engine was, did you f 
A. No, sir, I didn't know how far the engine was and I 
still don't know how long that line of cars was. 
Q. You are not in position to say that the man with the 
light was not in front of the car before you saw him! 
Chesapeake & Ohio Ry. Co. v. Mamie W. Folkes. 89 
¥ iss Josephine. Williams. 
A. I am not in position to say that, but he was somewhere 
near there~ 
· Q. He was there a while before the collision occurred!· 
A. He was there before it ooourred. 
RE-DIRECT EXAMINATION. 
Bv Mr. White: 
·Q. When you say you saw the man swinging the light or 
had a light, if that man had signalled to the engineer to stop, 
did he have time enough to have stopped! Did the engineer 
have time enough to stop before he hit the auto-
p~e 83 ~ mobile? . . · · 
i 
Mr. Spicer: I object. He said he didn't know where the 
engine was. . 
The Court: He said he didn't know where t.he engine was 
and hasn't undertaken to say what speed it was going and 
he hasn't said he knows how quick a train o.f ears or engine 
can stop. The objection i~ sustained. 
Witness stood aside •. 
page 84 ~ MISS ~OSE·PIDNE WILLIA.MS; 
· a witness introduced in behalf of the plaintiff, :be.. / 
ing first duly sworn, testified as follows: · . / 
DIRECT EXAMINATION. 
By Mr. White: . 
Q. You are Miss Josephine Williams? 
A. Yes. 
Q. ·what occupation are you engaged in? What work do 
you do? 
.A. I am· secretary to the principal of the Junior High 
School. 
Q.· Where do· you live? 
A. 106 Locust A venue, Hampton, Virginia. 
·Q. Did you witness an accident between an automobile 
and a railroad car on Jefferson A venue on November 15, 
1938? -
A. Yes. 
Q. Where were you at the time· you witnessed this aooi-
denU Where were you? Were you in l\fr. Lyeth 's automo-
bile? 
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A. I was in the car. _ 
Q. Now just before you saw this accident which way was 
the automobile in which you were ridiRg going 7 
A. Going north. 
page 85 } Q .. At about what rate of speedY 
A.: About 20 miles an hour. 
Q .. Did you see an automobile traveling along that high-
way in front of your automobile! 
A. Yes. 
· Q. Now what happened when you were along in that see-
tion, if anything? What did the car in front of your auto-
mobile do and what did your driver doY Just tell the '0.t0urt 
and jury what incidents took place there T 
A. Well, the car in front of us came to a stop and when 
we saw that car stop we stopped too, which was about half 
a block behind the car. We were-
Q. When you did whatf 
A. When we -came to a stop. We were lebout half a block 
behind the car in front. 
Q. Did you get any closer to it f 
A. We came np closer, yes. 
Q. How close did you get to the car that was stopped, ap-
proximately¥. We don't want the exact figures, of course. 
A. I guess about the length of the car. 
Q .. Now up to that point had you seen or :heard anything! 
Up to that point had you seen anything 'f 
A. Before the car stopped? 
Q. When the ear in front of your car stopped and your 
driver pulled np and stopped had anything oc-
page 86 ~ curred up to that time to attract your attention f 
· A. Well. before the car stopped I saw a light 
on the side of the road and heard a noise like the crealrlng 
of cars together, like the rumbling of freight cars. 
Q. How close were you to the track when you heard that 1 
,Tust take your time and say what you really think or know,. 
I should say 6l 
A. That was just before we had come to a full stop behind 
the ear in front. 
Q. Just before yon crune to a full stop you heard this 
rumbling sound f 
A. Yes. 
Q. Now tbe light yon saw ca.n you state whether that was 
on the main traveled portion of the highway or off of the 
highway; this light yon speak off 
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. l\. Where was it when I saw it 7 
Q. When you first saw this light was it on the main traveled 
portion of the highway or off of the main traveled portion 
of the highway? 
A. It seemed to be off to the side. 
Q. Off to the side 7 
A. Yes. 
Q. You were going north. Was the light to your right or 
to your left? 
A. To the right. 
Q. How far off of the road-the main traveled 
page 87 ~ portion of the highway was the light to your best 
judgment? 
A. I would say at the edge of the road. 
Q. Now are you positiveY Have you any distinct recollec-
tion as to where that was? In other words-
Mr. Spicer: The witness has already answered. 
By Mr. White: 
Q. Have you any distinct recollection as to where that 
light was when you first saw it Y . 
A. As nearly as I can remember, it was at the side of the 
road. 
Q. Now do you mean at the side-is that road hard sur-
faced along there do you recall Y 
A. Yes, it is. · 
Q. Now what do you mean it was near the side of the road? 
A. The right edge of the road. 
Q. Now how could you see that? Where was the automo-
bile in front of you; to the right, in the center or the left of 
the highway Y 
A. It was on the rig·ht side. 
Q. It was on the right-hand side. Now where was the car 
in which you were riding in relation to the other car? Here 
is the automobile in front of you on the right side of the 
road. Was your car immediately behind it or to the right 
or left? 
page 88 ~ A. The car . ahead of us wasn't directly on the 
right side, but may have been a little to the left-
to the center like. 
Q. Where was the car in which yon were riding on the high-
way with reference to the front car-the car in front of your 
car? Were you immediately behind it, a little bit to the left 
so you could see up that way or a little bit to the right? 
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A. We were r1ght behind him on the right' side. 
Q. You were right behind him on the right side? Now if 
you were behind that car, the first car facing that way and 
you right behind it, this light would have been some distance 
off from the side of the road for you to see it because you 
couldn't-of course you didn't see the light through the au· 
tomobile, did you? 
A: No. 
Q. Well, then, if you saw this light to the right, it would 
have to be some distance to the right of the highway for you 
to see it, would it not Y 
A. Well, the car in front of us was just enough to the left 
so we could see the light on the edge of the road. 
Q. When you say the edge of the road do you mean the 
concrete part of it or the dirt part of it, the shoulder? 
A. Right off the edge. You know, right off the 
page 89 ~ edge of the concrete. 
Q. How far north was that light of the first au-
tomobile f This is Jefferson Avenue going north. In between 
those two lines is the hard surfaced portion of the highway; 
right there is the first car track that you reach going north 
and this is the next one. Now when this car that was in front 
of you came to a stop, having reference to the track marli:ed 
D, that track right there, about where was this automobile 
that was in front of you Y 
A. When we came to a stop f 
Q. Yes. 
A. When we first ·came to a stop it was about half a blo'ck 
ahead of us. 
Q. When you came to a stop the second time :where was 
this automobile in front? 
A. Where ·was it? 
Q. Yes. Was it on the track or off the track? 
· A. I think the front pa.rt must have been on the track. 
Q. Your best recollection, then, the front part was off the· 
track. Now you $RY your car was about a car length behind 
that oneY . · · 
A. Yes. 
Q. Now this is the edge of the concrete road. How far 
was the front car from here over that way to the 
page 90 ~ left when it stopped 1 Could you say in feet-2 
feet, 5 feet, 10 feeU What is your best recollec-
tion! 
• 
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Mr. Spicer: She said just to the left of the center. 
By Mr. White: 
Q. Is that your answer; to the left of the. center! Have 
you said that young lady! Here is the center of the road-
The Court: I eannot let either counsel recite what she has 
said. If she said it or wants to say something different or 
say the same_ thing, that is up to her. 
By Mr. White: 
Q. Now this is the hard surface road-
Mr. Spicer: Let the witness state it. 
By Mr. White: 
Q. This is the center line. of that highway. Was that au .. 
tomobile to the left of the center line or to the right of the 
center line Y · 
A. It wasn't on the left-hand side of the road; it was more 
to the center. 
Q. Was the entire automobile to the right of the center or 
was a part of it in the center T 
A. I would say a part of it was in 'the center. 
Q. Now where did your car stop, having th~t 
page 91 } reference before you? 
A. On the right. 
Q. How fat to the right of the other car? 
A. About a foot. 
Q. You were about a foot to the right of the other car. All 
right. Now you think your car was about a car length behind 
the front car? 
A. Yes. 
Q. Now if this car was in front of you or in front of your 
car a car's length, do you think you could see a person-or 
where was the person that had the light or where was the 
light that you claim you saw? Now here is the .first track 
and there is the second track. Was .he this side of the first 
track D or this side which is south of C or was he north of 
C, the man you saw? 
A. He seemed to be on the other side of that D. 
Q. On the other side of D and a.bout how far over to the 
rightf · 
A. He was enough on the edge of the road there that I 
could see it. 
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Q. You could see him anyway from.your automobilef 
A. Yes. 
Q. Did you hear any noise given by this train other than 
the rumbling that you said you heard Y 
A. 1No,. I didn't hear anything. 
page 92 ~ Q. Did you hear any sharp railroad whistle 
blasts:! 
A. No. 
Q. Did you hear any railroad engine bell continuously ring-
ing or intermittently ringing! 
A. No. 
Q. Now when you saw the train or. car backing was there 
any light on that boxcar or railroad Y 
A. Not that I recall. 
Q. Was any man standing on any part of it at the rear of 
it with a light at the time you first saw it? 
A. ·None other than that light I saw at :first. 
Q. If that light was between the tracks, it wasn't on the 
boxcar that ran into that automobile, was iU Was there a 
light on the boxcar or the thing that hit the automobile f 
A. Not that I remember. . 
Q. About what speed or do you know whether the boxcar 
or railroad ear was movipg slowly or fast Y 
A. I don't know. 
Q. You don't remember whether it was going slowly or 
fastf 
A. No~ 
Q. Did yon see anybody attempt to get out of the automo-
bile which was parked in front of your automobile before it 
was hit by the carf 
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Q. What did yon see f 
A. The way I remember it I think Mrs. Folkes started to 
get out of the ear and didn't get all the way out before the 
car hit her-hit the car. 
Q. Where did she fall Y Did she fall to the cement t 
A. Yes. · 
Q. Did Mr. Lyeth go over to her after she fell? 
A. Yes, he ~d. 
Q. Do you recall whether she fell closely to the rail of the 
railroadf 
A. From where I was I couldn't say how close she was to 
the track. · 
Q. What did Mr. Lyeth do, if you rec.all! 
• 
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A. He went over to her and helped her up, helped her over 
to our car and put her in OtJr car. 
Q. Put her in your car f 
A. Yes, sir. 
Q. From the t~e your car stopped in the middle-say be-
tween 36th and 37th 'Street to the time of the collision how 
much time really elapsed? How much time went by during 
that time? Was it all done ~ery quickly or not? 
A. It happened so suddenly I don't know how much time 
it was. 
page 94 ~ Q. If I understand you, from the time your 
driver came to a stop in the middle of the block 
to the time of the collision it was all suddenly done; is that 
correct or not T 
A. From the time of our second stop to the time of the ac-
cident- . 
Q. Was it a matter of seconds or minutes or -what Y 
A. It could not have been more than 2 or 3 minutes. 
Note: At this point the Court recessed until 2 :15 o'clock 
P. M., at which time the trial was resumed, the witness Miss 
Josephine Williams resuming the stand for further examina-
tion. 
By Mr. White: . 
Q. Miss Williams, do you recognize this lady as being the 
lady that was injured that night! 
A. Yes. 
Q. Mrs. Mini tree Folkes 1 
A. Yes. 
Q. Did Mr. Lyeth bring her over to the car that vou were in! . 
A. Yes. , 
Q. Could you tell whether she was suffering at that time? 
A. She seemed to have hurt her back. 
page 95 ~ Q. Did both sides summons you? 
A. Yes . 
.CROSS EXAMINAT]jQN. 
By Mr. Spicer : 
Q. Miss Williams, did I understand you correctly that the 
car that was ahead of you all, the one in which Mrs. Folkes 
was riding had come to a stop before you all stopped the 
first time? 
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A. Yes. Q. And stayed in the same place until the collision oc-
curred? 
A. Yes. 
Q· .. And after making· the first stop you all came up very 
slowly until you made the second stop? · 
A. That is right. 
Q. And in coming up from the first stop to the second stop 
was your attention directed to the situation by Mr. Lyetb:? · 
A. Yes. 
Q. By s.ome comment that he made f 
.A. Yes. 
Q. And you observed it also? 
A. Yes. 
Q. Just as he did Y 
A. Yes. 
Q. Did it take you all any space in which to stop, 
page 96 ~ your first stop or second stop? Did it take any 
time for you to make the first stop or second stop f 
A. I don't know what you mean. 
Q. I mean were you going fast enough for it to take you 
very long to stop Y 
.A. No. 
Q. On neither occasion Y 
A. No. 
Q .. Now you couldn't see what was in front of the other au-
tomobile as you were proceeding up behind it, could you! 
A. No. 
Q. And you couldn't tell whether this light or the man 
with the light came from in front of the automobile origi-
nally <>r noU 
A. No, I could not. 
Q. And you couldn't say where it came from originally? 
.A. No. 
RE-DIRECT EXAMINATlON. 
By Mr. White: 
Q. Miss Williams, did I understand you to say it was a 
very dark night? 
.A. Yes, it was. 
Q. And your car was how far behind the front car befor~ 
you first came to a stop! 
page 97 } A. About half a block. 
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Th~ Court: She has been over that, said she was about 
half way down the block the first time. 
Mr. White: I was just laying the foundation for a ques-
tion, if Your Honor please. 
Q. Now if it was a dark night and the automobile you were 
in was traveling forward and the other car was traveling 
forward, how could you tell when the car in front of you 
that distance off had come to a stop? Are you absolutely 
sure or have you any independent recollection when this car 
in front of you did come to a stop? 
A. Well, it stopped just as we were about that far behind 
him. 
Q. Now if it was a dark night and you were that far be-
hind, how could you tell it had come to a standstill! 
A. Well, we had lights and they had lights and we could 
tell when they stopped. 
Q. Would the headlights from your car show when the ca:r 
in front of you that distance had come to a stop f 
A. I don't lrnow what you mean. 
RE-CROSS EXAMIN.A!TION. 
By Mr. Spicer: 
Q. Your car drew up closer to that car than it 
page 98 ~ had been, didn't it T 
A. Yes. 
Q. You didn't have any trouble telling that it had stoppedf 
A. No, we could see it had stopped. 
RE-DIRECT EXAMI!NATION. 
By Mr. White: 
Q. Now do I understand you really don ,.t know the car in 
front stopped until you came up close to it? 
1\fr. Spicer: I don't think that is fair. 
The Court: Objection sustained. 
Witness stood aside. 
98 . Supreme Court of Appeals of Virginia 
page 99} DR. DONALD M. FAULKNER, 
a witness introduced in behalf of the plaintiff,: be-
ing first duly sworn, testified as follows: 
· DIRECT EXAMINATlON .. 
By Mr. White: · 
Q. Dr. Faulkner, will you please state your name and your 
residence and what your profession is? 
A. Donald M. Faulkner; 1907 Stuart Avenue, Richmond; 
my profession is physieian, doing orthopedic surgery .. 
Q. From what school did you graduate·! 
A. I graduated :from the University of Virginia,· sir. 
Mr. Spicer: I concede Dr. Faulkner's qualifications. 
Mr. White: Then we won't go into that any further. 
Q·. I might ask you if orthopedic surgery is for the treat-
ment-is a specialty in the .profession of medicine which 
treats of injuries to bones, muscles and the spine T 
A. Yes, sir, it treats of bones and muscles of the spine as 
part of orthopedic surgery. 
Q. And how long have yon "been specializing in that spe-
cialty? 
A.. Seventeen years, sir. 
Q. Are- you associated with Dr .. William Tate> 
page 100 ~ Grahamf 
A. Yes, sir. · 
Q. I believe it is a partnership, is itf 
A. Yes, sir. . 
Q. I might ask this question on this point. Dr. Graham 
was summoned and I understand that his physical condition 
is such that it might be dangerous to his condition to appear 
here and testify. That is correct, isn't it f 
A. I understand so, sir. 
Q. Do your records show when Mrs. Minitree Yolkes or 
Mrs. Mamie Wiley Folkes first went to Dr. Graham for treat-
ment! 
A.. Yes, sir. May I rerer to these records t 
The Court: Yes, sir. 
A. ( continued) The first date is December 19, 1938,-it is 
1939 here, but it should be 1938. . 
Q. ru p to what time did Mrs. Folkes continue under the 
care and treatment of Dr .. Graham°l 
Chesapeake & Ohio Ry. Co. v. Mamie W. Folkes. 99 
Dr. Donald M. Faitlkner. 
A. Until he was taken ill in June. 
Q. 1939? 
A. Yes, June, 1939. 
Q. Do your records show briefly what the nature of the 
treatment Dr. Graham gave Mrs. Folkes while she was un-
der his care 7 
A. I do not believe my records I have here would show that, 
just specifically what he did. 
page 101 ~ Q. When did she·· come within your care-espe-
cially under your care? 
.A. I saw her first on June 30, 1939. 
Q. Have you discharged her yet? 
A. No, sir, I ha':e been seeing her at intervals since then. 
Q. Will you please state to the Court and the gentlemen 
of the jury what has been the nature of your treatment of 
Mrs. Folkes from June, 1939, up to the present time Y 
A. I have strapped up her back with adhesive plaster sev-
eral different times and then I applied a supporting corset-
what we call a front laced corset, which had an elastic band 
around about the level of her hips in order to support tp(_} 
back a little better than the corset did. 
Q. Will you please tell us the nature of this-I don't like 
to go into details, but will you tell what the nature of the ad. 
hesive strapping is T State what the nature of the adhesive 
strapping of Mrs. ill"olkes is to malrn it more specific? 
.A. Well, we cut pieces of adhesive plaster about 4 inches 
wide and long enough to go two-thirds around the body and 
usually use about four or 1ive of those pieces in strapping 
the back and then in addition to that some other pieces are 
cut to go over the .abdomen-the front of the lower part of 
the body, which, of course, was faced with some-
page 102 ~ thing so they did not stick or adhere to the skin, 
and that strapping is put on to support her. 
Q. Did that seem to relieve the pain of your patient? 
A. That seemed to give her more relief than almost any-
thing that was done. 
Q. · How long could you continue the treatment of strapping 
you have just described? I mean for one time? 
A. Well, as rule it had to be changed every week or ten 
days on account of the skin. Q. Now when you changed the adhesive strapping to other 
treatment that was the corset treatment? 
A. Yes, sir. 
Q. What is the nature of that corset, please? 
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A. Well, the corset is made out of material which is-I 
can't tell exactly the material because I don't know, but it is 
a little stouter than the ordinary corset is made out of and 
does not have rubber; it is not a rubber corset, and has stays 
in the back, usually two or three, and other stays are put in 
if required, and laced up in front so as to get a good stout 
pull arQund the lower part of the back, and it fits pretty well 
down on the hips. · 
Q. When was the last time you saw her? 
A. I saw her last on April 1st of this year. 
page 103 ~ Q. Did she have on any support or anything at 
that time that you had put on her? 
A. Yes, sir, she is still wearing this corset with the elastic 
band around on the outside of it. 
Q. She had that on when she left your office the last time1 
A. Yes, I expect so. She had it on when she came in. 
Q. Of course, you wouldn't lmow whether she has it on now 
or not. When she left you the last time were your instruc-
tions to keep it on until you should see fit to change it? 
A. Yes, sir, I told her to continue it. 
Q. Now that treatment is for what kind of injury? 
A. Well, that treatment is for any condition of the back -
the lower back, which is painful and needs support. 
Q. Now does the lower back include that region that you 
gentlemen in your profession call the-around the lumbar 
vertebrae and the sacrum and the sacroiliac joints T 
A. Yes; sir. · 
Q. Dr. Faulkner, I will show you-I don't know what you 
call it-in this little book here, which shows bones of the 
pelvis. Is that a fair, would you say, illustration of the bones 
around the lower back Y 
A. Yes, sir, I think that is a fair diagrammatic illustration 
of it. 
page 104 ~ Q. That is the word I want Y 
A. Diagram. 
Q. Would you mind coming over here? Will you point out 
on this thing where the sacrum is T 
Note: Witness does so. 
Q. Now what does the sacrum consist of? 
A. The sacrum consists of five different pieces of bone 
which are all joined tog·ether ; sort of a keystone of the back, 
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you might say. The lower part of the spine-shall I point 
that out! 
Q. If you please. 
Note : Witness does so. 
Q. Now what part of this illustrates the sacroiliae joint f 
A. We ean 't see that very well, but here is a little line 
that is supposed to be the joint between the sacrum and the 
ilium; in other words, the sacroiliac joint, and there is one 
on that opposite side also. 
Q. Now these figures marked one, two, three, four, and five 
-is that the lumbar vertebrae? 
A. Yes, sir. 
Q. Now what does the whole backbone rest on 7 
A. The whole movable part of the backbone rests on the 
sacrum. 
Q. Now, if you can please tell us the best you can-of 
course, the meat and muscles would be around 
page 105 r here-what _part of this body of a person as shown 
on this diagram would be affected by the adhesive 
tape straps and also the corset? 
A. I don't believe I could show it on that diagram, Mr. 
White. 
Q. Well, if you don't mind-I am skinny for a woman, but 
where would it be placed on me? You understand, I don't 
know anything about this and just want the jury to know 
where it is. Will you tell the jury where on Mrs. Folkes, if 
I am Mrs. Folkes-where these adhesive straps would be 
placed? 
· A. They start about at this portion here and then run 
diagonally down around the back to the opposite side. They 
are the ones fixed directly to the skin. Then in front we 
usually put some around here which has something between 
them to keep them from sticking to the skin, and from the 
same point around here. 
Q. Now would the corset arrangement cover about the 
same area? 
A. The corset covers the same area, except it goes higher 
and down on the limbs. 
Q. This treatment that you have given and are continuing 
to give is for an injury to what part of the body¥ Did you 
say the lower back? · 
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A.. Any part of the lower back which is pain-
page 106 ~ f ul, whether from an injury or some othe:r cause, 
would be treated in the same manner. 
Q. Oan the muscles and nerves in the lower back be injured 
and not be disclo.,sed by an X-ray picture 1 
. Mr .. Spicer: It seems to me it is proper for the attorney 
to ask the surgeon what he found, rather than go into any · 
discussion of things that may or may not have anything to 
do with the case. 
The Court: I take it that will be connected up with some 
evidence later. I overrule the objection. Go ahead and an-
swer. 
Mr. White: Will yon read the question °l 
Note: Question read as follows: 
Q. Can tha muscles and nerves in the lower back be in-~ jured and not be disclosed by an X-ray picture!" 
A. Yes, sir. . 
Q. X-rays were taken of Mrs. Folkes' body. Were X-ray 
pictures taken of Mrs. Folkes showing the shoulder and the 
lower backf 
A. Yes, sir, X-rays were taken before she came to Dr. Gra-
ham, as I understand, showing the shoulder and pelvis, as I 
recall, but I did not see those. I had further X-rays taken 
later. 
Q. Did the X-rays show any injury to the sacro-
page 107 } iliac section or the sacroiliac or the muscles 
around the sacroiliac f 
A. .No, sir, there was no evidence of injury to the sacro-
iliac joints in the X-rays; they appeared normal. 
Q. Referring to a memorandum of yours, dated March 22, 
1940, did the X-ray disclose anything to the spine higher up 
or above the lumbar vertebrae? 
A. And X-ray which was taken at my request on .Septem-
ber 23, 1939, showed a very slight and beginning hypertrophic 
change between the twelfth dorsal and the first lumbar verte-
brae; that was just above the lumbar vertebrae. 
Q. Let me ask you right now for what trouble did I under-
stand you treated her up to October, 1939? 
Mr. Spicer: I don't think he made that statement. 
Mr. White: I will ask him. 
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Q. Will you please state for what trouble you treated Mrs. 
Folkes and have been treating her 1 
A. I treated her for a condition which was causing pain in 
the back which I thought was what we call a low back strain 
or sprain and then at some time during that time she also 
had sciatica in the left leg-thigh. 
Q. During your treatment of her have you determined that 
she has a low back injury? 
page 108 ~ A. I couldn't say definitely she has a low back 
injury. I would say she has a sprain or strain 
in the lower back and because this condition has been pres-
ent since the time of the injury I w<i>uld suspect it was from 
the injury. 
Q. Well, she is injured, isn't she, doctor, ~r you wouldn't 
have treated her? 
Mr. Spicer: He just said to the contrary. 
By Mr. White: 
Q. Has she any injury in the lower back around the sacro-
iliac; in that section 7 
A. I would say she has a strain or sprain of the lower back, 
yes, sir. 
Q. When you speak of a strain of the lower back please 
state whether other orthopedic surgeons speak of that injury 
as a strain of the sacroiliac joints¥ 
A. It is sometimes called strain of the sacroiliac joints, yes, 
sir. 
Q. You like the terminology of strain to the lower back 
rather than the sacroiliae joint t 
A. I just can't tell whether it is a sacroiliac strain or not. 
Q. Now did you ref er her to any other doctor and, if so, 
when? 
A. Yes, sir, I asked her to see Dr. 0. C. Cole-
page 109 ~ man. I haven't the date I referred her, but I 
think he saw her the latter part of October, as 
I recall it. 
Q. Do you know the nature of the treatment Dr. Coleman 
gave her? 
• 
A. I know just from what he told me that he did. 
Q. He made a report to you? 
A. No, sir, just a verbal report. 
Q. I mean you talked with him about itt 
A. Yes. ; i 
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Q. What did he tell you? ·what did he report to youY 
A. He told me that he had done what is called a spinal 
puncture and had put some material into the spine for the 
purpose of X-rayfog and that the X-ray did not show any .. 
thing that would cause him to think she had any pressure on 
the nerves or the spinal cord within the spinal canal. 
Q. Did he return her to your care f 
A. Yes, sir. 
Q. Now if the patient as you said received relief from be-
ing strapped with adhesive, would that indicate that some-
thing· was out of place and those straps got them together 
and held them there and therefore gave that relief? 
Mr. Spicer : I think that is leading. 
The Court: Objection sustained. 
page 110 ~ By Mr. ·white: 
Q. Doctor, what I mean by that statement-
this is a memorandum or letter dated March 22, 1940; the 
X-rays-
Mr. Spicer: Ask him a question. 
By Mr. White: 
Q. What is meant by a slight and beginning hypertrophic 
change involving the 12th dorsal and the first lumbar 
verte1brae ¥ 
A. A hypertrophic change on a vertebra usually means 
a beginning increase in the formation of bone and rough-
. ness or irregularity of the bone which sometimes shows lit-
tle spurs, little knots on the bone or sometimes just shows a 
thickening of the bone; in other words, just a hypertrophy 
of certain parts of it. 
Q. Will you please state whether or not it will be necessary 
for Mrs. Folkes to continue her treatment? 
A. I think as long as she has pain she ought to have some 
support for her back. 
Q. Will that necessitate future visits and care of an ,or-
thopedic surgeon? 
A. I expect she will have to be seen sometime again. 
Q. If Mrs. Folkes was injured on the night .of November 
15, 1938, and ha.s been under the -care of yourself and Dr. 
Graham since then, can you state at this time what will bP. 
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the effect-what would be the permanent effect 
page Ul } of this injury Y 
Mr. Spicer: I object to that form of question .. 
The Court: Objection sustained. This doctor has not 
said it will be permanent. You can ask him what will be the 
future effect if any, viewing her present condition. 
By Mr. White: 
Q. Dr. Faulkner, having in mind that Mrs. ·Folkes had been 
treated by Dr. Graham and you from sometime in the first 
of December to the present time, can you state what would 
· be the future effect on Mrs. Folkes of this injury i 
A. No, sir, I couldn't say positively. 
CRJOSS EXAM1NATI0N. 
By Mr. Spicer: .. 
Q. Dr. Faulkner, has Mrs. Folkes gotten better smce yon 
started to treat her? 
A. Yes, sir, I think she is improving. 
Q. And you think she will get over the pains ? 
A. I can't say whether she will or not. 
Q. From your experience? 
A. From my experience I think people who have pain and 
trouble in the back like this tend to improve and get over it. 
Q. Will yon repeat that answer! 
page 112} A. From my experience I believe that people 
who have trouble with the back like this with pain 
they tend to get over that and get well of it, but in a specific 
case I just couldn't say. 
Q. Your experience would lead you to think she will get 
over it; isn't that -correcU 
Mr. Wbite: He didn't say that. 
The Court: Objection ov:errnled. The doctor is on cross 
examination. 
A. Will you repeat that? 
Q. From your experience it will be your opinion she will 
get over it? 
.A.. Yes, sir, from my experience she should get over it. 
Q. Now this hypertrophic change referred to by Mr. White, 
what does that come from? 
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A. Well, that could come from a variety of things. It 
comes along in a great many of us after we get in middle 
age; we show some hypertrophic changes in the spine. 
Q. Whether you have any injury or not? 
A. Yes, si:r. I have seen people hav.e it without any in- . 
jury and it -can come sometimes from what is called rheu-
matism or. could also come from some injury. 
- Q. That did not appear in the X-rays until September~ 
1939, did it T 
A. As I recall, sir, that part of her spine had 
page 113 ~ not been X-rayed before. As I said, I did not 
· see the first X-rays, but from the report that part 
of the back had not been X-rayed. 
Q. And that was a v:ery slight change when it did show up 
in the X-ray! 
A. It was what you call a slight beginning change. 
Q. Now the first X-rays showed-was it reported to you 
the first X-rays showed no bones !broken f 
A. Yes, sir. I can only speak from the report because I 
did not see those X-rays. 
Q. Did that X-ray you had made show any bone injury! 
A. No broken bones. 
Q. No fractures °l 
A. No, sir. 
Q. .And :pr. Coleman's examination of the spinal cord 
showed no pressure on the nerves of the spine? 
A. That was his report to me. 
Q. And he ref erred her back to you as soon as he found 
that out by examinationT 
A . .Yes, sir. I saw her I don't remember exactly how long 
after that. 
Q. I mean substantially T 
A. It wasn't very long afterwards. 
Q. Now you said you cannot positively say this pain came 
· from the injury, did you notT 
page 114 ~ A. I said that I must think when a person has 
had an injury and has a pain condition in the 
back like this that it is the result of the injury. 
Q. That is just a process of examination and elimination, 
isn't it, rather than just being able to say specifically in black 
and white if it comes from the injury T 
A. Yes, sir, just a process of elimination. 
Q. .Now you said you wouldn't speak of this-call this a 
· sacroiliac strain ; isn't that right Y 
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A. I call all the conditions in the lower part of the back, 
as a great many other orthopedic surgeons do, a low back 
sprain or strain. Some people would call it a sacroiliac strain 
and some would call it a back strain. 
Q. Is not what you speak .of as a sacroiliac sprain a really 
very rare occurrence? 
A. What I consider a sacroiliac sprain or strain is one in 
which there has been definite injury to the bones of the pelvis 
and, therefore, has sprained that joint. 
Q. And there was nothing to indicate that in this instance Y 
A. No, sir. 
RE-DIRECT EXAMINATION. 
By Mr. White: 
Q. Doctor, to make it perfectly clear, the medical text .. 
book writers call-
page 115 r Mr. .Spicer : I think you better put the text-
book writers on. · 
The Court: Let me see what he will ask. 
By Mr. White: 
Q. Do the medical books and authorities you have ex-
amined-some of them speak of injury to the lower back as 
being the same thing as a sacroiliac strain? 
A. Yes, sir, some of them try to differentiate between the 
various conditions in the lower back under various kinds of 
strains and some call them sacroiliac and some by a big name 
called Jumbo-sacrum. . 
Q. Did Mrs. Folkes develop after your treatment sciatica Y 
A. When I first saw her she had at that time sciatica. 
Q. Doesn't sciatica as a rule follow injury to the lower 
back or, as some orthopedic surgeons say, sacroiliac strain Y 
A. It very often does, yes, sir. 
RE-CROSS EXAMINATION. 
By Mr. Spicer: 
Q. There was no indication of sciatica prior to the time you 
examined her in Dr. Graham's records, was thereY 
A. I don't think there was in Dr. Graham's, no, sir. 
Q. And you first treated her in June, 1939Y 
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A. I saw her on June 30, 1939, and at that time 
page 116 ~ Mrs. Folkes told me she had had sciatica begin-
ning about June 7th. 
Q. And the sciatica has cleared up f 
A. Well, sometimes she has a touch of it still, but it has ( 
gotten better. r 
Q. Substantially bette:r; ¥ 
A. She has gotten better. 
Q. There is no record of that having developed or her mak-
ing any state:rp.ent to the effect she had those pains prior to 
that time? 
A. Yes, sir, there is a record she had pain in her leg prior 
to that time. 
Q. I mean the sciatica t 
A. T;hat depends what you mean by sciatica . .Sciatica means 
a pain down the leg. 
Q. They used it, not I. You said the first appearance of 
it noted was June, 19391 
Mr. ·white: He said the pain in the leg showed before 
that. 
By Mr. Spicer: 
Q. Is that right? 
A. Yes, sir, she had had some pains in her leg, I think, 
when first seen by Dr. Graham. It seems the pain had gone 
down in the leg. 
Q. That is the first reference to itf 
A. That is the first time I made reference to it, the first 
time I saw her. , 
/ 
Witness ~ aside. 
page 117 ~ REV. WILLARD l\L ENTWISLE, 
a witness introduced in behalf of the plaintiff, 
being first duly sworn, testified as follows : 
. DIRECT EXAMINATION. 
By Mr. White: 
Q. Mr. Entwisle, will you please state your name and resi-
dence? 
A. My name is Willard Marvin Entwisle; 43 Main Street, 
Hilton Village, Virginia. 
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Q. What is your calling f 
A. I am an Episcopal clergyman. 
Q. vVere you in a collision on the night of November 15, 
1938; was your automobile .which you were driving in a col-
lision with a train on November 15, 1938? 
A. Yes, sir. 
Q. Who was with you at the time Y 
A. Mrs. Folkes and I were alone together. 
Q. Who was driving and operating the automobile? 
A. I was, sir. 
Q. Did Mrs. Folkes have any control or supervision over 
your operating that automobile that night? 
A. Do you mean having her hands on·the wheeH 
Q. No. Did she have any say in telling you 
page 118 ~ where to go and how to go and how to operate 
the automobile f 
A. No, sir. I don't quite understand what you are driving 
at. She was just a passenger. 
Q. She was a guest in your car that night; is that correcU 
A. Yes, sir. 
Q. Please tell the Court and g·entlemen of the jury what 
happened. Just tell them, please, sir, what happened? 
.l\.. Well, on the night of November 15, I met Mrs. Folkes in 
a restaurant in Newport News and she is a friend of mine of 
long standing-I have visited her home-and I asked her 
what she was doing and she told me she was in Newport News 
on business and I asked her if she was busy and she said no, 
she had nothing to do that night, and I asked her if she would 
care to g·o with me to a little entertainment at my church in 
Newport. News and she said she ·would be glad to, but would 
have to first go back to the Colony Inn, Hilton Village, where 
she was staying·. So we went back, she driving her car and 
I driving· mine, and then I picked up Mrs. Folkes at the 
Colony Inn and we went to my church in Newport News to 
attend this entertainment. I imagine we left there about a 
quarter after 9 :00 and proceeded on to Hilton. Villag·e again 
and we came down to Jefferson A venue and started out 
Jefferson Avenue wllich goes into Route 168 of 
page 119 r the .State Highway Department; it is called J effer-
son A venue extended; and as we approached the 
railroad crossing which is there Mrs. Folkes said, '' There is 
a train over there," and I said, "I see the boxcar there". 
and I approached the crossing cautiously because the box-
car was on the main track in a very peculiar arrangement 
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or situation; it was extending up to the pavement of the road 
and it looked as though it was some activity on the main track 
and I approached with caution and stopped and it developed 
afterwards my front wheels of my automobile were on the 
siding which .was there, and when we stopped a man ran out 
from the right of the siding and holloaed at us to get back, 
it was a train coming, and by that time we looked and sa.~ 
the train coming and Mrs. Folkes said, "Let's jump", and 
she got out of the car and I thought I could save the auto-
mobile by staying in it; in fact, the reaction was very quick, 
it was all ':ery sudden, and I endeavored to back the ear up 
and it stalled and by the time I got the motor started agaj:n 
the front car had hit me, coming from the right, and I pullea 
the wheels of my car around in the direction that the freight 
car was going and the flagman stopped the car after the 
freight car dragged me over across the road and down the 
right-of-way of the railroad. 
page 120 ~ Q. Will you come over here and look at this 
map or drawing? This represents-
A. Yes, sir, I recognize it. 
Q. These lines in there represent the hard surface or driv-
ing surf ace t 
A. Yes, sir. 
Q. ·That is going north f 
A. Yes, sir. 
Q. iN ow which side of the road were you driving on Y 
A. I was on this side of the road, as I should have been, 
going north. 
Q. Now this is the first siding trackf 
A. Yes, sir. 
Q. This is marked D, that is the second siding marked C 
and the main line is marked A 6l · 
A. Yes, sir. 
. Q. Now you said when you approached this crossing you 
saw a boxcar where f 
A. It was apparently on this siding and the car was up 
to the edge, if not over the edge, of the hard surface. It is a 
macadam road there. _ 
The Court: For the record, he indicates the main line 
marked A at a point just to the left of the center of Jefferson 
Avenue. 
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page 121 ~ By :M:r. White: 
Q. Now when you first saw that car or train 
or whatever it was could you tell whether it was moving or 
stationary? 
A. No, sir; it was there and I couldn't-I knew it wasn't 
moving, but it was in such a positio~ as to indicate that there 
was activity going on and I wanted to make sure that the 
main line was clear before I proceeded on. 
Q. And you did whaU You stopped where? 
A. I stopped here. 
The Court: Indicating at the southernmost edge of track D. 
By Mr. Spicer: . 
Q. The first track you reached Y 
A. Yes, sir. 
By Mr. White: 
Q. Now while you were there where was your attention be-
ing drawn? 
A. Well, as soon as we stopped the man ran out from tliis 
side with a light and holloaed at me to get back. 
Q. From the right of you? Whereabouts on the map f 
A. The man was over here apparently. 
Q. Between C and D f 
A. Yes, sir. 
Q. To the right. How far from the east edge 
page 122 ~ of the ha.rd surface of the road would you say; 
. how many f eeU 
A. I would say around 8 feet, sir. 
- Q .. Now when you saw him how long afterwards was it be-
fore you saw the car or did you see them simultaneouslv? 
A. 'No, sir, I saw him first and he ran out and then iook-
ing down this track here we saw the boxcar coming which 
must have been from the reflection of lights in the back of 
us that lighted the place because it is no light there. There 
was no light there at the time; it was perfectly dark. 
Q. Which way was the train coming? 
A. The train was backing in this way to the west. 
Q. How close was the car in that train to you when you 
saw the man holloaingf 
A. I saw the man first, sir. 
Q. You saw him first? 
A. Yes, sir. 
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Q. How much time elapsed when you saw the car and how 
close was the car to you when you did see it i 
A. \V ell, just time enough for him to come out there and 
get my attention and then look over there and see the box-
car rolling back. 
Q. Now when you saw the boxcar rolling back, how far from 
the east line of that hard surface road was it 1 
A. I imagine the boxcar-that is about where 
page 123 ~ I saw it; I would assume the boxcar at that time 
was within 5 or 6 feet of us-no, I would say 24 
feet of us. It was dark and I am no juclg·e of distance; I was 
too interested to judge distance but we saw the boxcar com-
ing down. 
Q. What lapse of time went by from the time you saw it 
until it hit you Y 
A. Well, it seemed like eternity, but it was a very short 
time, sir. 
Q. Can yon estimate it in seconds 1 
A. Not more than 30 seconds, I should judge. I was scared, 
I will admit; I didn't know whether that was the end of me 
or not. 
Q. Now when you saw that car backing back did you see 
any man with a light on itf 
A. ·On the car f 
Q. On the boxcar? 
A. No, sir. 
Q. Was there any man on the boxcar with a lig·ht on it Y 
A. None that I saw, sir. 
, Q. When you drove up to the crossing and stopped, was 
there any man in the hig·hway with a light? 
A. No, sir. The thing that made me stop was the boxcar-
standing on the main line track. That is what Mrs. Folkes 
noticed. 
Q. Mr. Entwisle, at the time you approached 
pag·e 124 ~ that crossing-did you state you were familiar 
with those tracks? 
A . .Yes, sir. 
Q. State whether or not you approached that crossing at-
tentively or not Y · 
A. Yes, sir, I did. 
Q. As you approached it, what did you do, if anything? 
A. I slowed the speed of my cur down because I knew the 
crossing was there and I looked ahead and that is the rea-
son we saw the car. If I had been paying no attention I 
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would have gone across the· street and not ha\re seen it. 
Q. State whether or not you made any o'bservation other 
than straight ahead Y 
A. Yes, sir, we looked-
Mr. Spicer: Let Mrs. F'olkes speak for herself, if you 
don't mind. 
The Witness: Excuse me, sir; I am sorry. 
Mr. Spicer: You say what you did. 
The Court: I don't hold him to answer just that, but I 
don't lmow whether he said he said something or did some-
thing. 
The Witness : No, sir, what I was going to say I gave 
the customary attention on approaching by look-
page 125 ~ ing to the right and left and we saw the boxcar 
on the left. 
By Mr. White: 
Q. State whether or not the train or the engine, which 
either kicked that iboxcar down there or shoved it down there, 
blew tlrn whist]e. Do you understand the question? 
A. Yes. There wasn't any whistle or signal 
Q. Had the whistle of the engine been blown and the ·bell 
of tl1e engine rung· would yon have heard it? 
Mr. Spicer: I object to tho question. 
The l '.ourt · 'rhe gentleman has not said where the engine 
was or whetl1er he even knows that an engine was there. I 
don't know whether he is in position to say. You can ask 
him whether he saw the engine then or ultimately, but he 
hasn't yet said what motive power was propelling the car. 
:Mr. White: I thoug·ht I would b~ saving· a little time with-
out g·oing· into detail. 
Tl1e Court: We have to1 c.onsider the condition at the pres-
ent time. 
Bv Mr. White: 
· Q. Do you know a locomotive whistle sound? 
A. Yes, sir. 
Q. vVas any given that night! 
A. No, sir. 
page 126 } Q. Do you know-
Mr. Spicer: Ask him what he heard. 
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The Oourt: Let him go ahead and finish the question. 
By Mr. White: 
Q. Mr. Entwisle, would you recognize the ringing of a 
locomotive bell t · 
A. Yes, sir. 
Q. Did you hear any that night °l 
A. No, sir. 
Q. What kind of night was. it; that is, whether a dark night 
or bright night 7 
A. Well, it was very dark. It was clear and it was dark. 
To my recollection the moon was not shining. Being un-
married, I am rather romantic about the moon. 
Q. Please state what signs-what railroad warning signs, 
if any, were along the highway north of 36th Street to the 
siding or track marked D on the drawing·t 
A. At that time Y 
Q. Yes, sir. Here is 3·6th Street. What signs, if any, were 
there? 
A. Along here I imagine about that distance down at that 
time there was a little disk, if I remember correctly, just 
showing with a eross arm and '~ R R'" and up :bere-)'ou don't 
want that, thought 
page 127 ~ Q. Yes, I do. 
The Court: That is not included in the question, hut he 
can go ahead and answer it. 
A. Up near the sign there was one of those wooden cross 
arms with the usual "Railroad Slow Down 5 miles, Virginia 
Law" on it, painted black. . 
By the Court~ 
Q. Where was thatf 
.A. That was up here. 
The Court: Indicating just south of the main track. 
The Witness: .Yes, sir, right here. 
The Court: Strike tbat out. Indicating south of track A 
and north of track C, and also indicating north of track B 
on the left side of the cement as to the last indication, and 
on the right side of the 18 or 20 foot cement as to the first 
indfoation. I just want that for f.he record. 
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Bv Mr. White: 
· Q. Now the sig'lla.l you spoke of south of track A, approxi-
mately how many feet south of track A was that cross arm 
signal? 
A. In the same position where the signal is now, approxi-
mately. . 
page 128 ~ Q. In feet, approximately, as well as you can 
come at iU 
A. I would say that is about 6 feet from the track. 
Q. Now after yoUi found out you had been spared and Mrs. 
Folkes had been spared from instant death what did you do, 
_if anything? 
A. Well, the freight cars backed up and I got my car back 
on the roadway under its own power and then there were 
several of the C. & 0. employees there and I gave them my 
name and license number of my car and my address and 
stayed there until they were satisfied for me to proceed and 
I took Mrs. Folkes back to the Colony Inn in Hilton Village 
where she was staying. 
Q. What did you do that night, if anything, in reference 
to Mrs. Folkes? 
.A. Well, I thought that Mrs. Fsolkes was injured because 
she was complaining and I knew that the shock was enough 
to upset any lady, so I went down to one of my parishioners 
to get her to come up and be with Mrs. Folkes in her room 
at the Colony Inn and after that I located a physician friend 
of mine and had him come and look at Mrs. Folkes. 
Q. In my opening· s~atement I made the statement that 
Mrs. .B,olkes went home that night. Did she go home that 
night? 
A.· No, sir. 
page 129 ~ Mr. White: I just wanted to be correct on 
that. 
CROSS EXAMINATION. 
By Mr. Spicer: 
Q. Mr. Entwisle, you referred to that disk- sign between 
36th Street and the track. You have seen that sign there 
before, havP you not Y 
A. Yes, sir. 
Q. I mean on other occasions? 
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A. Yes, sir. 
Q. And the letters "RR" on there, what did they indicate 
to you! 
A.. Railroad. 
Q. And the cross-arms there too; what did all of it together 
mean to you? 
A. They told me it was a railroad. there. 
Q. That the railroad crossed the highway Y 
A. Yes. 
Q. Now they told you just as much-
Mr. White: I object to that, how much they told him. 
The Court: Let me hear the question. 
By Mr. Spicer: 
Q. That made it just as plain that a railroad was there 
as if the words '' Railroad Grossing'' had been spelt out on 
the ·sign, did it not 1 
page 130 ~ Mr. "White: We object. 
The Court : Objection overruled. 
A. Yes, sir; I am intelligent enough, I think, to realize that 
is what that meant. 
Q. In other words, your experience and general education 
and intelligence would make you know that that was the 
same thing? 
A. Yes, sir. 
Q. Now at that time you had churches both in Newport 
News and a.t Hilton Village? 
A. Yes, sir. , 
Q. And how Ion~; have yo-µ ibeen living at Hilton Village f 
A. Well, I ha.ve been-
Q. Or that neighborhood. 
A. I have been acquainted with that neighborhood since 
1928, but the road hasn't been open that long. The road 
was opened after I came ba.ck there in 1935. 
Q. You came back in 1935? 
A. Yes, sir. 
Q. And have been living there continuously since then? 
A. Yes~ sir. 
Q. And have you used that road frequently in going from 
Hilton Village i 
A. Yes, sir, I use it quite frequently. 
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Q. And you were thoroughly familiar with it 7 
page 131 } A. ·Yes, sir, I knew the road was there. 
Q. And you knew the tracks were there 7 
A. Yes, sir, and that is why I approached it in a cautious 
manner. 
Q. I mean you knew these railroad tracks or stub-t~acks 
or spur tracks were there in addition to the main line track? 
A. Yes, sir. 
Q. In other words, you knew this track on whicli the colli-
sion occurred-you lmew tha.t track was there f 
· A. Yes, sir. 
Q. And after meeting Mrs. Folkes in go,ing from Newport 
News-you said you went up to Hilton Village with her? 
A. Yes, sir. 
Q. "\Vhen you came back from Hilton Village on that eve-
ning to the entertainment did you go· 'by that route then T 
A. I don't remember, sir. 
Q. You don't remembed 
A. No, sir. The ac.cident itself has almost obliterated 
from my mind what the occasion a.t the church was. That 
ha.s 1been the main important thing on my mind because it 
was the worst thing that has ever happened to me. 
Q. It was a convenient way to come back from the church, 
wasn't it; back to where Mrs. Folkes was coming to spend 
the nig·ht? 
page 132 ~ A. Yes, sir. One way was just as good as the 
other. 
Q. And you came from Hilton Village to Newport News 
in taking her to the entertainment? 
A. l carried her from Hilton Village to Newport News, 
yes, sir. 
Q. You say that the boxcar made you stop and you realized 
that it wa.s some railroad activity going on. You know, do 
you not, there is a distance between tl1e main line track and 
other two tracks 1 
· A. Yes, sir. 
Q. Quite a distance of something· like 90 feet, approxi-
mately f I don't mean to tie you down? 
A. Yes, sir, I knew it is about that distance. 
Q. There is ample space in which to stop between the 
tracks? 
A. Yes, sir. 
Q. And you sa.y you saw a man with a lantern after you 
stopped on the track? 
A. Running from the right-hand side, yes, sir. 
Q. Did he have a railroad lantern 1 
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A. He had a white lantern light such as you all use. 
Q. You knew it was a light t 
A. Yes, sir. 
Q .. Can you recognize this as the lante,rn (exhibits lantern) t 
A . .Yes, sir; I worked for the railroad and I 
page. 133 ~ know a little bit about your customs. 
Q. Was he doing anything with the lantern! 
A. Yes, he was waving the lantern and shouting at me. 
Q. In what manner was he waving it t Can you demon-
s~a~ Y . 
A. I haven't had any experience in waving lanterns, but 
have seen them waving rig·ht frequently and he seemed to 
be waving his arms after he ran out at us. 
· Q. Could you make out what kind of signal he was giving! 
.A. No, sir, I haven't that much knowledge; I was in the 
office .. 
Q. He was trying to attract attention? 
A. Yes, sir, and he holloaed at us, running out from the 
right-hand side. 
Q. When you saw the boxcar it had not gotten to the high-
way at that time! You said you :figured it was 24- feet from 
you! 
A. I don't think it was that far, sir-: 
Q. You said 24 feet °l 
A. Did If 
Q. That was your figure. You said it was an estimate .. 
A. Well, just an estimate. 
Q. It wasn't moving very fast, was it Y 
A. I imagine going between 5 and 10 miles an hour, from 
my judgment of speed. · 
Q. How fast were you going approaching the track? 
A. I imagine I c.ame up to the track at about 
page 134 ~ 20 miles an hour and then stopped. 
Q. Did you slow np before you stopped? 
A. .Slowed up to a. stop, yes. 
Q. In other words, you slowed up before you got to the 
traekf 
A. Yes, sir. . 
Q. You didn't make a stop all of a sudden f 
A. Oh, no, sir. 
Q. And you were looking at that car on the main line trac.k 
as you slowed up Y 
A. Yes, sir, that is what made us stop. We saw nothing 
except that car in a suspicious looking position because or-
dinarily you don't leave your boxcars-
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Mr. Spicer: I don't know anything about it myself. 
Mr. White: Go ahead with your answer. 
The Court: You can tell what its position was and what 
impression it made on your mind. 
A. (continued) It was in a peculiar position, Your Honor, 
because it was out to the edge of the road and usually I have 
noticed going along there they leave the cars off the road-
off the right-of-way of the road, and it loqked as though 
there was activity-
page 135 } By the Court : 
Q. Do you mean this was out on the shoulder 
of the road? 
A. Yes, sir. 
Q. How close to the 18 or 20 foot stretch of cement; that 
is, the driveway proper, was that car that attracted your 
attention? 
A. I· didn't understand you, sir. 
Q. You have said that car was out on the shoulder, so to 
speak? 
A. Yes, sir. 
Q. That is, the dirt part of the road? 
A. Yes, sir. 
Q. How close did it come up-that suspicious car-to the 
18 or 20 foot stretch of gTanolithic pavement that was pri-
marily used in Jefferson Avenue at that point Y 
A. If I recall correctly, sir, the car itself was up to the 
edge and the coupling· was sticking out over the pavement. 
That made it look very suspicious-looking to me and we 
slowed down to investigate and. see what was going on. 
By Mr. Spicer: . 
Q. Now you sa.y you got excited after you saw the man 
with the lantern and you stalled your engine? 
A. May I g·o over the whole thing again 1 
page _ 136 } Q. I didn't mean to ask that you repeat it all, 
but that is all right. 
Mr. White: Just tell him like you want to until His Honor 
stops you. 
A. We saw the boxcar rolling· down on us and Mrs. Folkes 
-and I said something-'' My God, it has got us'', something 
like that--
Mr. Spicer: Don't repeat what was said. 
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Mr. White : He said that. 
The Court: Let the witness finish. We will get through 
quicker if we don't have so many interruptions. 
A. (continued) Then Mrs. Folkes said, "Let's jump." I 
realized the car wasn't coming so as to smash things entirely 
and the automobile was the most valuable possession I owned 
and I instinctively sta;yed by the automobile and I endeavored 
-she opened the door and got out and at the same time I 
endeavored to throw it in reverse-and as I did the car 
stalled and I immediately stepped on the starter to start the 
motor and no sooner had I started it than the boxcar hit the 
front of my car and I twisted my wheel around in the direc-
t.ion the 'boxcar was going and the car came around like this 
and the boxcar pulled it. . 
Q. If it had not stalled you would have gotten off? 
A. No, sir, wouldn't have ha.d time enough. 
page 137 r Q. Didn't you say your engine stalled? 
A. Yes, the engine stalled, but it picked up im-
mediately as soon a.s I stepped on the starter. I don't think 
in looking over it there would have been time for me to g·et 
off the track safely. 
Q. You don't really know about that? 
A. No, sir. 
Q. You say you were so excited it seemed like it all hap-
A. Yes, sir. 
Q. Mrs. Folkes was outside the car when it struck? 
A. Yes, sir. 
Q. Altogether outside of the automoibile when the car 
struck? 
A. Yes, sir. If she had not been, she would not be sitting 
here, because she would have been c.rushed between it and 
the automobile. 
Q. She was sitting on the rig·ht hand? 
A. Yes, sir, and I was on the left hand in the driver's 
seat. 
Q. Now after you g·ot your car under way you went across 
the main line crossing; the car didn't block it enough to pre-
vent that? 
A. Ob, no, sir. . 
Q. You went on across? · 
A. You mean after the thing was all over? 
Q. Yes, sir. 
A. Yes, sir, I went on over. 
Witness stood aside. 
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the plaintiff, introduced in her own behalf, be-
ing first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. White: 
Q. Will you please state your name, where you live and 
what occupation, if any, you have Y 
A. Mamie Wiley Folkes; 1519 Grove Avenue, I am a social 
worker and employed as a supervisor for the Virginia Com-
mission for the ijlind, which is a State organization. · 
Q. Please rela.x yourself and speak out so His Honor and 
the gentlemen of the jury can hear you because if they don't 
hear you it won't be any use for you to testify. How long 
have you lived in Richmond? 
A. Ever since I was married. Don't ask me tha.:. 
Q. How long ago has that been f 
A. I wa.s married in 1898. 
Q. Were you injured on November 15, 1938? 
A. I wa.s. 
Q. Tell the Court and jury all of the facts as to the sur-
rounding circumstanc.es connected with that accident. 
A. Well, I drove to Newport News late in the afternoon 
of November 15, so as to be ready to take up my 
page 139 ~ work there in the Department of Public Welfare 
the next morning. I usually stayed at the· Colony 
Inn a.nfl I went to a Tearoom for my dinner that night and 
met Mr. Entwisle in the tearoom. He invited to g·o with 
him t.o his church, which was in the· eastern part of New-
port News, to a Thanksgiving entertainment they were hav-
ing or something· pertaining to Thanksgiving. We had to 
go back to Hilton Village first to take my car, as I was go-
ing· with him, and I think be had to p;et some t.hings to take 
down to the church from his residence, and we went to the 
church entertainment and left there a few minutes past 9 
o'clock. We drove out Jefferson Avenue-out 25th Street to 
Jefferson A venue and turned right on Jefferson A venue go-
ing north, which is the direction you take to come bll(!k 
to Hilton Village, a.ncl we were driving ratherly slowly. It 
was a very windy nig·ht and it was very dark, ·but it was 
not cold, but I had the window up to the side of my car-
the side I was on, and we were driving along; it was the 
third time I had been over that highway and each time I had 
been over that road it had been at nig·ht; I didn't know any-
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thing about the railroad track I am going to be very frank 
about that. I suppose if anybody asked probably I would 
probably have thought about it to decide whether 
page 140 ~ it was there or not, but I don't know. We were 
driving along until I noticed what I thought was 
a freight train standing· across the highway and I still think 
it. was more than one freight car there, that it was several cars 
across the highway. Of course, the railroad company can 
tell you whether that is true or not. I said, "Slow up, there 
is a train up there." He remarked, "I ·See it" and with that 
he gradually drifted up and in a little while I heard a man 
holloaing and I looked out of the window of my car on the 
right and I saw a man about 21 feet, as well as I could re-
member; I might not be exactly right, but I think just about 
that distance-waving his arms in the air. I didn't know 
what- the man was doing. I just thought the man was sing-
ing or something when I heard _him holloaing·. The man 
didn't have a light in either hand and I decided afterwards 
. that he was trying to stop the engineer which had cut the 
boxcars aloose from that train and was backing to this box-
car. I think he was trying to stop the engineer and also 
to stop us. I didn't hear him say ''Stop'' or anything, just 
heard him holloaing and waving his hands in that way, and 
I couldn't have told whether he was a white man or not 
except for the fact that his sleeves were rolled up to here 
and evidently had on gloves ; the only thing I saw 
page Ml ~ that looked like a lig·ht was the man's arms from 
here to here (indicating), and when I saw this 
that was just about the time I saw this man and Mr. Entwisle 
said, '' God, they have got us," and I turned and saw this 
boxcar about 8 feet from us and I said, "Let's jump,'' and 
with that I opened the door and jumped out of tl1e car. When 
I jumped out of the car the boxcar hit the automobile and 
jammed the door in and broke off a light on that side of the 
car and I fen under the train, thought something rumbled 
over my head and something hit me and I pulled away. - I 
had a lot of grease all over my coat, all over the sleeves 
from here down and all down the side, tar; and some way I 
saw tl10se wheels eoming at the end of that boxcar and I 
managed to get away this way; I pulled out from under here 
somewhere and by the time the car wheels passed this young 
man rushed to me and helped me up and I asked him-I 
said, "Oh what is the matter with my backf" I felt like I 
had a million needles sticking· in it~ but Judge, Your Honor7 
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I don't mean a million needles which ladies sew with, but 
more of a crocheting needle. I just had that sensation they 
were running throug·h my back, and he said, ''Don't think 
about that.'' · 
Mr. White: Don't tell what the young man 
page 142 ~ said, unless that is part' of the res gestae. 
l\fr. Spicer: No, we object to that. 
Mr. White: Don't tell what he said. 
A. (continued) Well, the yo·ung lady c.ame-he helped me 
up-helped pull me up and the young woman jumped out of the 
car they were in and rushed to 11s and she-can I tell that, 
that she asked me to get in the cart 
Mr·. Spicer : Don't tell anything she said. 
A. (continued) They just invited me to get in their ca1·. 
Now what else do I tell? 
By Mr. White: 
Q. Now when you got in that car what happened? 
.A.. Well, if I can't tell what was said, what am I going to 
start with Y 
The Court: Just tell where you went or what took place. 
By Mr. White: 
Q. Let me ask you this. .At this time did any of the rail-
road crew-after you got in the· car of Mr. Lyeth did any 
of the railroad crew come up Y 
.A. Not to me. · 
Q. Did they come up and talk to anybody? 
A. I saw this automobile that I had jumped out of had been 
dragged up the track by the train and it was up under the 
shed to tbe warehouse and I saw all of the men. 
page 143 ~ around the automobile. 
Q. Go ahead. 
A. Well, can I tell what I said? 
Mr. White : You can tell what you said, I think.· 
Mr. Spicer: No. 
Mr. White: That is res gestae. 
The Court: It depends on who she told it to. Mr. Spicer, 
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I don't know whether that is res gestae or not. ,She has not 
said how long it was after the transaction. 
Bv Mr. White: 
"Q. How much time had gone by when these. gentlemen ea.me 
up, the railroad crew? 
A. Just about the same length of time that I told you 
what happened. 
Bv the Court: 
.. Q. You mean just a minute or two? 
A. Just a minute or two. Everything happened as fast 
as it could. 
Mr .. Spicer: She said the railroad men were not around 
her. 
The Court: It would not necessa.rily ha.ve to be to the 
railroad men, :Mr. Spicer, if it comes within the res gestae. 
Mr. Spicer: That is true, too. 
page 144 ~ By Mr. vVhite: 
Q. I will ask you what you said and what they 
said, if anything·? • 
A. Well, I asked this young· man to go over and see if Mr. 
Entwisle was hurt and they were all around the car and 
they were evidently trying to persuade him to get out of the 
car and when Mr. Lveth went over to him to see whether he 
was hurt I heard hi~ ask if I was burt. · 
Mr. Spicer: vVe object to that. 
The Court : That wouldn't be res gestae. 
By Mr. White: 
Q. After you were injured in whose oar were you taken 
away? 
A. Mr. Entwisle's. 
Q. Now, Mrs. Folkes, please state when Mr. Entwisle ap-
proached the tracks whether there was any flagman in the 
highway. 
A. Not a soul. 
Q. State if any engine whistles were blown. 
A. No. 
Q. State if any engine bell was rung. 
A. No. 
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Q. State if there was any light on the railroad car that 
ran into the automobile. 
page 145 } A.. None whatever. 
-headlight Y 
A.. No. 
Q. 1State if you saw any light from an engine 
Q. Do you know whether an eng·ine was attached to the 
railroad car tl1at ran into the automobileY 
A.. I didn't know it then, but I found out afterwards. 
Q. Did you lmow it before you left there Y 
A.. No, I oouldn 't tell it before I j~mped; I saw the ·boxcar 
coming· back to me. 
Q. State if you could see that night an objoot unless the 
object itself was lighted or a liglJt. was thrown on it? 
A. No, we wouldn't have seen the train across the track 
if it hadn't been for l\f.r. Entwisle's light-the light on Mr. 
Entwisle 's car. 
l\rfr. Spicer: I don't think that is a proper form of ques-
tion. I object to the form. The answer was all right. 
The Court: Objection overruled. 
Bv 'Mr. White: 
·Q. Did you see any railroad sign in the highway north 
of 36th Street to the point where you got to the first car 
track? 
A. No. 
Q. You stated that you saw this object or objects which 
were rai]road cars, as you saw it, across the high-
page 146} way. When you approached the crossing state 
wha.t observation, if any, you made as your au-
tomobile proceeded north before it stopped? 
A. I was looking ahead and saw the train. 
·Bv the Court : 
· Q. Which train do you mean? 
A. That freight train across the highway. 
By Mr. White: 
· Q. On what track was that train that you saw that you 
thought was ac.ross the highway t ' 
A. They told me that was on the main line. I knew noth-
, ing-I just didn't know anything about the railroad cross-
ing there. 
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Q. If I would show you this map could you tell anything 
about it! · 
A. Yes. 
Q. This is Jefferson Avenue, this is the main line of A, 
this is a sidetraek marked B; C is a switch siding and D is 
a switch siding. You were going north, this is north. Now 
which one of those tracks were these cars on? 
A. The cars that were standing still were on this track 
right here. 
Q. Track AY 
A. Yes, sir. They ha,d gone down there and 
page 147 ~ switched back over here. 
By Mr. Spicer: 
Q. You saw them ·standing still f 
A. Yes, standing still. 
By Mr. White: 
Q. At the time you saw them could you tell whether they 
were standing still or moving? 
A. I know the cars over here were standing perf eetly still,. 
a long freight train. . 
Q. This is the hard surface, which is the traveled surface 
between these two lines. Where was that boxcar-how far 
east was the boxcar-
A. I couldn't tell yon anything about east of the track. 
Q. When you first saw the boxcar how far-
A. The boxcar came to me from this direction. 
Q. From that direction f 
.A.. Yes, and I saw it. It was nearer to me than that hat-
rack, coming right to me. · 
The Court: Let's get that measurement. 
Mr. White: That would be 9 good feet. 
The Witness: I said the edge of the hatrack right there. 
Mr. White: Right 'Yhere my foot is now¥ 
A. Yes, s_ir. 
The Court: Indicating about 9 or 10 feet dis-
page 148 ~· tance. 
By Mr. White: 
Q. Could you teII what lapse or time there was from the 
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time Mr. Entwisle's automobile came to a stop to the time 
it was hit by the boxcar1 
A. No, I couldn't tell you anything about the time. I opened 
the door and jumped out of the car and the train hit the 
automobile just as I jumped. In fact, it seemed to knock 
the automobile out from under me. 
Q. You wouldn't know how to estimate it in seconds or 
minutes? 
A. No, I don't know, because I was exc.ited. 
Q. Now after you got to Hilton Village or were carried 
to Hilton Village just go ahead and state what happened 7 
A. Well, I went up to Hilton Village and as Mr. Entwisle 
said he knew a friend of his, and also a friend of mine who 
used to be ·a nurse and she came to the hotel with me and 
helped to get me to ·bed, put hot water bags on me and triecl 
to make me as comfortable· as she could, and Dr. Lawford 
had used something· to make me· sleep· and I took that and 
slept until-:the inext morning at 7 o,clock· My back didn't 
feel like it had needles in it then, buf it was painful and sore, 
but otherwise I .felt fairly comfortable·· and I decided ·to do 
· · · my work that da)".· ·About 11 o'clock I commenced 
page 149 ~ to fe~l very badly- · · ·· · ·.: · · · 
' Q: ·How· did you -get· home that morning? 
· A. Well; I telephoned to Mi. Entwisle to know if ·he would 
drive me home and he said he would and I went back to 
Hilton.Village and found him such a nervous wreck I decided 
it would be better for me t_o drive myself and I drove· ho~e 
and suffered a great deal, but' I· drove ~an the way back to 
Richmond. A.s · soon as I got ~n the house I had to be un-
dressed and put to bed. · · 
Mr. White : I can't l1ear vou. 
The Court: Tty and speak ~ouder. 
T~e Witness: ~ere do· you want to starl over again. 
. . 
By Mr. White: 
, : Q. When you got' ·.home the next. day, the following day, 
·the day following the accident· what did you do? 
· A. I went to -bed· and sent for Dr. Balcer and told him 
. a;b~ut the accident arid he gave nie something to quiet my 
· nerves .so that. I w~>nld sleep that night. I slept very uncom-
·forta:bly, but I got up the riext morning and: I felt that it was 
very necessary for me to get back to my office that day because 
the supervisor from the Social SecuritY; Board was com~ng to 
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my office to check over the work with me regard-
page 150 ~ ing the work of the blind of the .State ~d I 
realized how important it was for me to be there 
on this appointment which had been made several days be-
forehand. So I went to the office and stayed until about ~J 
o'clook and I went to see Dr. Baker at his office and he g·ave 
me some other medicine to quiet me and I was still uncom-
fortable, I was suffering. The next morning I got up and 
went back to the office because I had the same worker from 
vVashingfon and as soon as I could finish my work with her 
that day in the afternoon, which was on a Friday, I went to 
Dr. Tabb's at the request of Dr. Baker to have an X-ray 
made. That was just a few days after the aooident, and then 
Saturday morning I went back to the office for a while and 
went home and went to ·bed. I staved in bed until the next 
Fridey. . 
Q. Now during tha.t time were you suffering? 
A. I was suffering all the time. I was suffering, in pain 
all the time. · 
Q. ·where? 
A. In my :back and around in here. 
Q. Go ahead. 
A. Well. I went back to the office. on Friday and stayed 
half day, Saturday I went back long enough to get my very 
important mail to answer my letters and went 
pag~e 151 ~ back home and went to bed and stayed until Mon-
day. 
Q. Now the next time you saw Dr. Baker was when? 
A. I went to see Dr. Baker-in fact, I kept in touch with 
Dr. Baker every day as far as that goes, but when I went 
back to see him then he said he thought I would have to go 
to an orthopedic doctor and he suggested that I go to see 
Dr. Graham or Dr. Faulkner. I had known Dr. Graham a 
long tim,e, so I went to see Dr. Graham. He examined me 
and strapped me with adhesive, just as Dr. Faulkner explained 
to you today. He did that for three or four weeks, but he 
couldn't strap me any longer because the adhesive was be-
ginning to make me sore. I ·Continued to suffer and I went 
back to him every week for several weeks and after I had 
gone without the strapping for a week he strapped me again 
and then in about a week's time he strapped me again and 
after that he gave me a prescription-
Q. One minute, please. vVhen he couldn't keep the straps 
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on continuously and took them off did he put. anything on in 
place of the straps 1 
A. He did not at first; let me g·o a week or ten days with-
out any strapping. Then he strapped me again anq. after 
he found my trouble was getting· worse all the time and I 
was suffering· just as much he ordered a corset for me and 
I wore that corset for several weeks at a time 
pag·e 152 }- and then he would take, it off and strap me again 
for a week or two. I continued to go to Dr. 
Graham and I think it was in :March I asked him about my 
condition and how much .longer he thought I was going to 
ha.ve to go to him for treatment. and he said, "Well, your 
trouble is much worse than a broken bone,'' but said he hoped 
he would get me out of the, woods after a while. Well, I con-
tinued to go to Dr. Graham every two or three weeks; some· 
times l1e would make it three weeks, but usually every two 
week8. On the 6th of June I went to him and he said, "Well, 
I am going to let you stay away four weeks this time--
Q. Just before that. While he was treating you did he 
give you any medicine? 
A. That was in the month of April. I just jumped over 
April entirely. 
Q. Tell about that. 
A. About the 2Lst of .April I was suff eri.ng so much with 
my back I went to see Dr. Graham and he gave me some 
medicine to take and I am very allergic to certain types of 
medic.inc and lmd some \Terv close calls from the effects of 
the medic.inc. So I told hi:ri'.i some medicines reacted on me 
very peculiarly and asked if he thought it would hurt me 
and he said, ''No, this won't hurt you.,' So 
page 153 ~ he wrote the prescription and I called my drug 
store and casually asked the druggist what the 
prescription was for and he said to relieve pa.in and conges-
tion of the mu.seles. Dr. Graham told me to take that medi-
cine the next day between breakfast a.ncl lunch and again be-
tween lunch and supper-
. Q. Wlrn.t was the name of that medicine? 
A. Paralgia. I went. to the office Saturday morning and 
about half past ten or fifteen minutes after I took this medi-
cine and in-20 minutes time I was in a l1orrible condition and 
had to he brought home a.ncl was just as terrible as terrible 
could be. They brought me home and telephoned to Dr. 
Graham, hut couldn't get him. Then they telephoned to Dr. 
Baker; they had already telephoned for him bef~re they left 
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the offic~ with me and Dr. )3aker-came to. the·house as quickly. 
as he could and I was desperately ill the rest of the 'day and -
the next day •. and Monday and stayed in the house until .the· 
next Saturday in bed .. : I continued to suffer with my back 
all of the time, but I passed through torture from the effects 
of that medicine. , 
Q. Now Dr. Graham-when did he disc.ontinue his practice 
and leave the city? 
.A. Dr. Graham was taken very ill in the latter part of.: ) 
· June just a few days before I wa-s to go back to · 
page 154 ~ him and his sec.retary called me to tell me he 
. was very ill ; in fact he was in New York and .1 
they were cancelling his engagements and she suggested that 
if. I wished I could come to· Dr; Faulkner. She said .she, -
knew Dr. Graham would want me to come to him and I told 
her I would. . · · :· ,,. · ·, · .:·: ., - · .. 
Q:. Did· you put yourself under the care of Dr. Fauli{nerY 
A. Yes.· · · 
Q. When :·aid he start treating you¥ 
.A. June 30th. · 
Q. What did he do °l 
A. Well, as soon as he examined me he strapped me. 
Q. What was the nature of the strapping! 
A. The same kind of strapping-· and. I was 'very comfortable 
at the time he strapped me .and I could· walk· very -well. . 
· Q. Was there any difference In the ·way he strapped you· 
and tlie way Dr. GTabam strapped you? 
.A. Well, yes, it was. 
Q. What was it! 
A. It was better. I got along ·better with his strapping; 
he strapped it tighter. 
Q. Tighter or looser f · . 
A. He ·got it tighter and. tlmt helped me ·wonderfully a:n~ 
he strapp~d me "for two weeks aµd·then decided ·he was go~ 
ing to· put a .belt. on the corset ·tlfaf D1\ -Graharri 
page 155 r had pr·esciibed and that was ·-a little oelt about 
that wide (indicating.) ·and I must·wea'r it~as tight 
as I possibly could and that helpe"d me a great deal, but it did 
not help as much as the strapping helped. I continued to 
go to Dr. ,Faulkner -qntil about August 19th I went away on 
my vacation and he advised me not to go to any place where 
it was damp, that I must go somewhere where it would be 
dry, a.nd I went up in the mountains and stayed about four-
teen days and came back home-an'd I commenced to suffer-
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was su.ff ering just as much when I came back, though I think 
the rest and quiet did me a lot of good otherwise, but I still 
had the pain. I went back to Dr. Faulkner and he strapped 
me again and I think he strapped me twic.e in two weeks. 
Q. Dr. Faulkner continued his same treatment until he 
sent you to whom? 
A. Dr. Coleman. 
Q. When was that? 
A. Well, Dr. Faullmer intended for me to g·o to Dr. Cole-
man in the middle of October, but the very time they said 
for me to go to Dr. Coleman he was taken yery sick and was at 
home for over a week and I didn't go to him until two weeks 
after Dr. Faulkner had made the appointment. 
pag·e 156 r Q. When did you see Dr. Coleman and what 
did he do? . 
A. I went to Dr. Coleman on October 26 and entered the 
Memorial Hospital as a patient. I was given a spinal punc-
ture that afternoon-
Q. What was the effect of that spinal puncture 1 
A. It made me very sick. 
Q. How were you affected? 
. A. Oh, I had a terrible toothache ; my teeth were aching 
the next day and Sunday I commenced with the wa.rm hypo-
dermic and Monday I was very sick and Dr. Coleman came 
in my room and said, "I understand you. had a miserable 
night and we will keep you quiet today and will not be able 
to work on your spine since you are feeling so badly.'' They 
waited until Tuesday and injected hot oil in my spine and 
that afternoon took X-ray pictures of my spine. 
Q. Please state whether the, spinal puncture was painful or 
not? 
A. No, I didn't mind that. I dreaded it, but I took it be-
cause I thought it would be helpful. 
Q. But it m·ade you sick! 
A. The after--effects, but the actual puncture I didn't 
hardly know it was being done. ' 
Q. Did he give you an opiate? 
A. No. I know I didn't take anytl1ing. 
page 157 ~ Q. Did the injection of the hot oil have any ef-
fect on you 1 · 
A. Well, I felt terrible. I went home the next day and 
stayed in bed two weeks and then went back to the hospital 
for another X-ray and went back home and was in bed again. 
I didn't think I would ever get out again. After that I 
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couldn't raise my head off the pillow, just felt like the top 
Jt···my head was going up and down. . 
v~!,Q. After Dr. Coleman bad made these tests and exanuna-
tions what did he say to you or what treatment did he give 
you? 
A. He talked with Dr. Baker and asked if I would come 
to his office on Thursdav afternoon and I went to his office 
and he told me the examination showed that my case was 
one for an orthopedic doctor and was not one for him. They 
had sent me to him, th1nking I had a nerve pressing· on the 
spine and that is what I went to Dr. Coleman for. He found 
out I didn't have any nerve pressing on the spine, but he 
told me I had a sprain of the sacroiliac. joint--
Mr. Spicer: I think she better let the doctor tell that. She 
is stating· the words of the doctor. 
The Witness : I will be glad to. 
pag·e 158 ~ The Court: Objection overruled. 
By Mr. White: 
Q. Then did you go back to Dr. Faullmer? 
A. That was Thursday afternoon and that was the first 
time I was out since I left the hospital-
The Court.: · Don't go into any more of what the doetors 
told you. That is admissible to a certain extent, to let her 
determine what doctors she ought to g·o to and what course she 
ought to follow. The· information to herself is a factual 
thing' that came to her for her to act upon, but as to all the 
details of what was wrong with her I don't want her to un-
dertake to say that. 
Mr . .Spicer: That is all I objected to. 
By Mr. White: 
· Q. After Dr. Coleman-you had experience -with him, what 
doctor did you return to for treatmenU 
A. Dr. Faulkner. 
Q. Have you been under Dr. Faulkner's care since then? 
A. Yes. 
Q. ·what has been the nature of the treatment T 
A. Well, after I went back to Dr. Faulkner last-after see-
. ing Dr. Coleman he ordered another strap to be 
page 159 ~ put on this corset and it is fastened-made out 
of the cl as tie and fastened on the front with 
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buckles and has to be dra.wn just as tight as it can be and I 
have been wearing iliat ever since. 
Q. You have it on now Y 
A. Yes. · 
Q. What is the effect of having to wear that corset t 
A. Well, it helps me to walk. Without it I just can't get 
around hardly. 
Q. Are you comfortable or uncomfortable? Is it a thing 
that is comfortable or uncomfortable Y 
A. Well, I think it is more or less c.omf ortable since it helps 
me to walk and g·ets me in a position that helps me to get 
around, but I have that pain all the time; I am never free of 
pain. 
Q. Now did you continue nt work off and on during that 
timef 
A. During what time! 
Q. ;From the time you were injured up to the present time? 
A. I lost forty days-working days and that Christmas I 
was taken sick on December 23, the night ·before, with just a 
complete breakdown and I stayed in bed forty-six days, but 
that wasn't counted as working days because it was a holi-
day at the office. 
Q. Wl1y didn't you g-o to bed and stay there f 
A. Dr. Graham and Dr. Faulkner didn't tell 
pa.ge li60 ~ me to g·o to bed and in March Mr. Watts, who is 
executive secretary of the Commission, suggested 
I take a week off-
Mr. Spicer: \Ve object to that. 
The Court: Objection sustained. 
Bv ~fr. vVhite: 
.,Q. Are your directions to continue to report to your physi-
cian? 
A. Yes, and to wear this belt-this support I am wea.dng 
or brace, whatever you call it. 
Q. Have you been put to any medical or doc.tor or hospital 
expense? 
A. I lmve been put to $400.00 approximate!). 
Q. You have not lost any compensation by reason of lost 
time, ha.ve you? 
A. No, sir. I am entitled to a certain amount of time for 
sickness. 
Q. I am going· to ask you this question. Wba.t is your 
134 Supreme Court of Appeals of Virginia 
Mrs. Mamie Wiley Folkes. 
condition now physically compar~d with your condition be-
fore you were hurt t 
A. Well, I hardly know how to describe it because every-
body that knows me knows I have been suffering and feeling 
badly all the time. I come from work and go to bed. 
Q. Do you realize or not that you are declining Y 
A. Well, I don't-I know I haven't been the same since 
the accident. 
page .161 t 
mg. 
Mr. Spicer : I don't think that is proper. 
The Court: Objection sustained. That is lead-
By Mr. White: 
Q. State whether you believe or think at the present time 
that you can continue to work or whether you will have to 
give upt 
Mr. Spicer: I don't think that is proper. 
The Court: Objection sustained. She may state in detail 
what her condition is and how s'he feels, but I can't let her 
just express an opinion on the fact. 
Mr. White: What I had in mind-
The Court: I know what you have in mind, too, but cer-
tain opinions you . may not ask for. 
Mr. White: I did not have in mind asking her any ques-
tion that I did not think was proper. I just want to get the 
facts. 
Q. Are you as stout now as you were before you were in-
jured¥ 
A. No, I lost about twenty pounds. 
Q. You, of course, don't know what your expenses will be 
for future treatment! 
A. No. 
Q. If you have future treatments, will you have 
page 162 ~ to pay for it? 
Mr. Spicer: I don't think that is permissible. 
Mr. White: Of course, the jury knows that and I think 
that is a proper question. 
The Witness: I haven't been treated for nothing. 
The Court: I will allow her to answer that. 
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A. Yes, I expect so and I ha\'.e been paying .. 
By the Court: 
Q. How often does your doctor require you to see him now 
if at allf 
A. Why, I saw Dr. Faulkner on the 1st of April and he 
told me if I didn't get more comfortable to come back to him 
and he would have to strap me again. 
By Mr. Spicer: 
Q. Go back when Y 
A. If I wasn't any more comfortable that I must come back 
to him. He stated today that I was still under his care. He 
has not discharged me. 
By Mr. White: 
Q. If you take the co1·set off does it have any effect on your 
locomotion, your walking Y 
A. It certainly does. I can't do very much walking eveµ 
with it on. 
Q. Do you have constant pain or not Y 
page 163 ~ A. Yes, I always have-I am always having 
pain, sort of a boring sensation, but if I do very 
much walking I have a great deal of pain. 
Q. By reason of your injury have you been able to carry 
on any of your social functions at alU 
A. No indeed. 
Mr. Spicer: I don't think that is proper. 
The Court: That goes to the extent of showing the extent 
of injury but not as a.n element of damage in itself because 
she had engaged in social activities, but it does go to show 
what is the extent of the injury. Objection overruled. 
Mr. Spicer: That is all right with the qualification you 
have put to it. 
The Court: Go ahead; you can answer that. 
A. No, I don't feel that I could do any more than do my 
work; that is all. I am not even doing my housekeeping or 
taking any part in running my home. I don-'t worry about 
anything else except my job because I just can't do it; that 
is all. 
Q. As showing the extent of your injury do you do any 
visiting with your friends after you come home from workf 
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A. No, not at all. I usually spend Saturday 
page 164 ~ and Sunday in bed: . 
Q. Would you mmd statmg why you are espe-
cially anxious to continue your work? 
A. Well, I feel the need of it. 
Mr. Spicer: I don't think that is proper. 
The Court: Objection sustained. 
Mr. White: I withdraw it. 
CROSS EXAMINATION. 
By Mr. Spicer: 
Q. Mrs. Folkes, His Honor asked you how often you go to 
the doctor now. How often have you been to see Dr. F·aulk-
ner since the first of 'the vear? 
A. I don't remember just exactly, but I have been every 
two or three weeks. 
Q. ,Just an office visit. 
A. Yes, sir. 
· Q. And your position with the State requires you to travel 
abouU 
A. Some. 
Q. You drive a. car yourself? · 
A. I drive myself; drive very comfortably. Dr. Faulkner 
told me he didn't believe it would hurt me. 
Q. And you haven't had any difficulty doing that 5/ 
A. Not for some time. I tried to drive soon 
page 165 ~ after I came out of the hospital and I couldn't for 
· several weeks and just after the accident I didn't 
do any driving for seyeral months. Somebody drove me. 
Q. You referred to a report Dr. Tabb made on the X-ray 
to find out if there had been any fracture of the bone or break 
of the bone. He did make an X-ray report? 
A. Yes, he X-rayed me two different times and the report 
was sent the first time to Mr. Hammack of the C. & 0. 
Q. Was the report of an examination made on November 
18, 1938? · 
A. Yes, sir, that is the one. 
Q . .November 18th was a few days after the accident 7 
A. Yes, the accident happened on the 15tl1. 
Q. I want to ask you if this isn't the report of that ex-
amination. 
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By Mr. White: 
Q. I;Iave you ever seen t.hat written report 1 
· A.. I don't know what it is, but I sent Mr. Hammack a copy 
of Dr. Tabb's lett~r or his report. 
Note: Paper handed to witness. 
By Mr. Spicer: 
Q. Did you ever receive a copy of that T 
A.. Yes, Mini tree has a copy of it. 
Q. Is that a copy of the examination made by your Dr. 
Tabb! · 
A. Yes. 
page 1166 } Q. That report, I believe, shows you were ex-
amined for fracture of the sacrum and left shoul-
der and states that no fracture or dislocation is found in the 
left shoulder joint, and no fracture is found in the lower lum-
bar spine, sacrum or coccyx, nor is any fracture found in the 
pelvis. The heads and necks of both femurs are covered and 
nothing- resembling a fracture is found. The sacroiliac joints 
appear normal. 
A. That is the report. That does not tell the truth every 
time. 
Q. Now, Mrs. Folkes, after the car stopped on the highway 
you said you saw a man and saw his sleeve, but didn't see 
any light in his hand?. 
A. No lig·ht. 
Q. Do you recall Dr. Entwisle testified he saw a man with 
a lantern 1 
A. I can't help that. The man I saw didn't have any light, 
but after the accident he came up with a light; some man 
did. 
Q. Would you say Dr. Entwisle was wrong about that! 
A. I am just stating to you what I saw. 
Mr. White: I object to that. 
The Court: Objection sustained. You can't have one wit-
ness pass on whether another witness is wrong. :She can say 
she didn't see it and deny it if that is what she 
pag·e 167 ~ thinks, but I can't let her pass on someone else. 
That is for the jury to do. 
By Mr. Spicer: . 
Q. You were looking straight at these boxcars when Dr. 
Entwisle stopped on the trackf 
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A. Yes, I was looking right ahead. 
Q. And you think there were more than one there? 
A. I think so. I thought there were several boxcars across 
the highway~ 
RE-DIRECT EXAMINATION. 
By Mr .. White: . 
Q. Mrs. Folkes, when Dr .. Entwisle stopped did you know 
that he had stopped on the track until you saw the boxcar 
come down! 
A.· No, I didn't know anything except I saw a boxcar was 
coming right over at me and I said, "let's jump" and I 
jumped because I thought that was the only thing to do. 
Q. Was any other part of your body injured other than the 
lower back? 
A. No. I had a very bad bruise up here ( indicating shoul-
der) but I didn't feel any lick on my arm. In fact, I didn't 
know I had a lick there until the next morning I noticed my 
arm was black and when I went to Dr. Faullmer 
page 168 ~ he said, '' I think that is where the trouble is'', 
· but I _didn't have any trouble there. My arm 
was as black as could be, just as if I had a cap on it. · 
Q. And I believe you stated that you had ~:rease-
A .. All over my hat and coat, whfoh was an old coat .. 
Witness stood aside .. 
page 169 ~ REV. WILLARD M. ENTWISLE, 
being recalled to the witness stand, testified as 
follows: 
CROSS E,XAl\HN.A.TION. 
By Mr. Spicer = 
Q. Dr. Entwisle, you stated that you right after the acci-
dent stopped and talked to some members of the train crew 
and gave them the information as to your car and your name! 
A. .Y e·s, sir. 
Q. And gave them Mrs. Folkes' name, too, I take it 7 
A . .Yes, sir. 
Q. Do you recall making any statement to them as to what 
you were doing at the time just before the car-just before 
the collision occurred f 
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A. No, sir. 
Q. Do you recall that there were three or four men around 
thereY 
A. Yes, sir, and one of your employees in aii official ca-
pacity had been cruising around there and he happened on 
the scene. 
Q. Do you remember making any statement to one of the 
members of this crew that was handling these cars-·Mr. 
Bryant:._that you saw him flagging, saw him 
page 1 'i'O ~ swinging that lantern, but you . were looking at 
. . the cars on the inain line and thought it had to 
do with thaU 
A. No, sir. . 
Q. You dori 't recall any such statement 7 
A~ No, sir. ., 
Q. Do you remember telling that in the presence of the 
fireman from the engine, Mr. Graves? 
A. No, sir. . . . 
Q. That you saw this man flagging but you thought it was 
for the cars on the main line' 
A. No, sir. I had been .. thinkilig about that detail very 
parefully in the last two o:r three days and I don't recall mak-
ing such a statement as that. 
Q. You did think the activity was going on ori. the inain 
line, though Y 
A . .Yes, sir. . 
Q. Although you saw the car- . . 
A. Until I saw the flagman coming up and waving ine back 
and then he directed my attention to the car rolling back. 
RE-DIRE'CT EXAMINATION. 
. . - . 
By Mr. White: _ . . . 
Q. Doctor, if you did make any such statement to anybody 
. . that you saw a man in the highway flag~ng is 
page 171 ~ that rig·ht or wrong Y 
:A. That statement would be wrong, 'sir. 
RE-CROS,S EXAMINATION. 
By Mr. Spicer: . 
Q. You said if you made the statement it was wrong? 
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A. I did not make the statement. He said if I did. 
The Court : He said he did not make it and he has already 
testified earlier today to what he saw down there. So you 
can't go any further. 
The Witness: The reason I have heen thinking about it 
very carefully, Your Honor-may I say the reason! 
Mr. Spicer: I don't think the reason is proper. 
The Court: No. 
Mr. White: I want you to make an explanation of just 
what you told in answer to Mr. Spicer if you see fit to make 
an explanation. 
Mr. Spicer: Objection. 
The Court: Objection sustained. The only thing the doc-
tor told Mr. Spicer was that he had been thinking ·about it 
and had no recollection of having made any such statement. 
page 172 ~ By Mr. White: 
Q. State whether there was anybody in that 
hig·hway on the shoulder or the hard surface, flagging down 
automobiles at the time you approached it? 
A. No, sir. 
By Mr. Spicer: 
Q. Did you hear the man with the lantern ask you the 
question why you did not stop before you got to the track? 
A. No, sir. 
Q. I mean on that occasion f 
A. No, sir. 
Q. You were asked questions by the conduetor and flagman 
and other people there, were you not? 
A. Yes, sir. The questions were in the nature of who we 
were and our addresses and the naJI1e of who was with me 
and tha.t sort of thing. 
Q. And you undertook to answer such questions as were 
asked you? 
A. Yes, sir. I tried from the beginning to say what hap-
pened as I saw it. 
J\fr. Spicer: Certainly, I appreciate that. 
Witness stood aside. 
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page 173} DR. HARRY B. BAKER, 
a witness introduced in behalf. of the plaintiff, be-
ing· :first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. White: 
Q. Will you please state your name, where you live and 
what your profession is Y 
A. Harry B. Baker; 3920 Seminary A.venue; physician. 
Q. What school did you graduate fromT 
A. The University College of Medicine, Richmond. 
Q. How long have you been practicing your profession t 
A. Thirty-nine years. 
Q. How much of that time has been in the City of Rich-
mond? 
A. All, except one year. 
Q. Were you called to see Mrs. Minitree Folkes and, .if 
so, when, to treat her for. any injury? 
. A. When she came back from Newport News after the ac-
cident. 
Q. She called on you f 
A. Yes, sir. 
Q. Had you known her before she received the injuries Y 
A. Oh, yes; I had known her for several years. 
Q. Now will you please state wliat has been the 
page 174 ~ nature· of your treatment and what has been Mrs. 
Folkes' condition and suffering during the time? 
A. ·well, she was suffering when I first saw her with pain 
in the back and pain all over, as you would expect from an 
injury of that kind. As soon as I could I had an X-ray made 
and that was ne~ative. Of .course, I gave her remedies at 
the time to relieve the pain, etc., but as things did not im-
prov~ I advised her to go to an orthopedic specialist. 
Q. ,,Thy did you send her to an orthopedic surgeon! 
A. Because I was afraid of some injury, some disablement 
there that possibly had not shown in the X-ray and, besides, 
that. is a little outside of my line; they know a darn sight 
more a.bout it than I do. 
Q. Did you know the location of the injury? 
A. I knew it was down: in the lower pa.rt of her back there, 
but exactly where that is pretty hard to say. 
Q. After you had the report and made an examination 
what conclusion did you reach as to the nature of Mrs. Folkes' 
injury? · 
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A. Well, I thought she had a strain or possilbly a slight 
sacroiliac slip. 
Q. And you .sent her to whom for treatment Y 
A. I suggested Dr. Graham. 
Q. He is an. orthopedic surgeon Y 
page 175 ~ A. Yes. . . 
· Q. Now have you been treating her also off 
and on from the time she was injured up to the present time? 
A. Yes, right along. 
Q. State whether or not she has been suffering! 
A.. Yes, she has ibee·n suffering practically all the time, ex.: 
eept when she is strapped up right tightly with the adhesive. 
I think she is pretty much in pain most of the time. 
Q. What is the effect on one's nervous system having to 
be strapped such as you have heard here, heard froni the 
testimony in this court and your experience as a physiciari 
and the wearing of the corset f 
A. Well, it is a certain amount of nervous strain there. 
Q. Did you understand that tight .strapping would give 
relief to the patient t V{ ere you advised to. that effect Y 
A.. Yes, she said that she was comfortable when she was 
strapped tightly, but ,we ·Could not keep that. up all the. ti:qie. 
Q. From the fact that tight strapping-what would be the 
object of .tight strapping? Would that be to bring the body 
in a position and nerves and so on in a position they were 
before they were injured' . . . . . 
A. Well, it would support .the muscles just like 
page 176 ~ you strap up. an ankle that has been strained, 
. . Probably if there was a little slip there it would 
prill that together too. . . . . 
. Q. State if strapping relieving pain indicates that some..: 
thing is out of position when it is not strappedY · 
A. I don't know that you could say that exactly. 
Q. well, what would it indicate to you f . . . 
A.. It would. indicate it was a strained muscle there 01; 
something of that kind. . - . . . . 
Q. Is it .apparent now that Mrs. 1F'olkes has iost we-ig·ht 
since the injuryj. 
A. Lost weight! 
Q. Yes. · . . . 
A. .Yes, I think she has. t don't know that i have checked 
on that very carefully. 
Q. From your observation of Mrs. Folkes before she was 
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injured up to the present time would you state that she is 
on a decline? 
M:r. Spicer': I don't think that is quite a proper form of 
question. 
The Court: Objection sustained. The question is leading. 
By Mr. Wbite: 
Q. What is her condition now compared with her condition 
before she was injured? 
page 177 ~ A. Oh, very much worse. 
Q. The evidence is that Mrs. Folkes has been 
injured since· November 15, 1938-that is about 17 months--
and she still is being treated and is now wearing the brace 
the nature· of which' I believer you heard her and Dr. Faulkner 
mention. That length of time having expired, what would 
you say would be the extent of her injuries now7 
Mr. Spicer: I don't think that is a proper question of 
this witness. He, has alreadv asked the doctor who is treat-
ing her for the baek strain-· 
By the Court: 
Q. When did you see her last, Doctor? 
A. A few days ago, I think. r see her very constantly. I 
am in touch with l1er over the phone every day. 
The Court: I sustain the objection to that question be-
cause it started out to be one based on opinion. This doctor 
is treating her and seeing her daily. He can testify as to 
her present condition and probability of recovery a.nd if he 
still thinks she is in anv wav disabled from his own knowl-
edge of it. · · 
page 178 ~ By Mr. White: 
Q. What in your opinion is the extent of Mrs. 
Folkes' injury? 
A. Well, that is mighty hard to say because those things 
are so very indefinite. She has undoubtedly got an injury 
there which is keeping her in constant pain more or less and 
that certainly does not help her. 
Q. From your experience what will be the extent of this 
injury? Will she recover or not recover? 
A. Well, I don't know that I can answer that. She may 
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get e~tirely ov~r it .or. sh~. may have trouble all. the .rest of 
her life .. I ·don't think anyb9dy can tell you right.now. -
Q. ·what would be the experience where one has undergone 
su,~h an inju~·y as .thi~: for, the tim~ she has undergone it and 
is' on the· decline? What ordinarily would be the experience 
of ~b;ether thQy wo.1;1.ld fully re.eoy~r. or not fully. .reco_ver.? · 
Mr. Spicer: I think he has got the opinion of '.the do.etor. 
This gentleman says it js an orthope.dic matter and: he turned 
her ovei· to an orthopedic man! .. I thi:nk his opinion is· already 
in the record. · 
The. Court: I ~ust~in the; objection, This doctor's opinion 
·. is .already in. the record ~m this particular patient 
page 179 ~ and that is the 011:e_ we are dealing with. 
t . • • 
By Mr. ·white: 
Q. As a matt_e·r pf .. fact, n doctor.'s opinion is. just a doc-
tor's opinion? Lots of folks they think are going to die get 
well and .lots of them they think are well will die; is that so f 
A .. Absolutely._ 
CROSS EXAMINATION. 
By Mr. Spicer: 
Q. Do.(?tor, you t1.rr. not treating her. for this strain, are 
youf 
A. Well, no, Dr. Faulkner is doing t]iat. I am just help-
ing· o.ut. in t:µe. ge1_1eral condition .to relieve the pain, etc. Of, 
course, I am in toucl1.1vith Dr. Fa1.1lkner, too. 
Q. And you naturally rely to a large extent on what l1e 
says about that, . {lon 't you.? , 
A. Yes. 
Q. Had you been treating· Mrs. Fol~es before November, 
1939? · 
A. Yes, I treated her some, but it wasn't very much that 
was required. . 
Q. She has been going about the performance of her duties 
incident to her positton with the- . State? 
A. Most of the time, yes. 
page 180 }-. Q. You .would not ·be in position to say she has 
wl1at has been spoken .of as a. sacroiliac sprain or 
would you f:ro111 peJisonal. knowledge? 
A. ,v ell. yes, I tliinlr anybody would he justified in mak-
ing that djagnosis::-
Dr. Harry B. Baker. 
Q":lDid,you1deli'tter;'her· ovlef'td·DJ:.1 Faiill&ei---
]\fr. White: Wait a minute.. Just let him answer that 
question, please. Read that question an'd 'let him ,finish. 
Note: Previous question read. 
A.-~ (continued)~fiom :the ·symptoms· of th~1 case and the 
history, etc. 
By~ ~fr: Spicer: _ . . . . ,· 
Q: :Didh 't you deliver h~t' over to Dr. Faullmer f 
A. In the beg·inning just for diagnosis. 
Q. Didn't he make a finding to that effect t 
.A. Yes. 
Q. That she does not have a sacr<;>ili~c sprainl . .· 
A. -I think you have gotten ·a littl:e 'bit·:tnixed up ·Qn· that. 
Q. I am going by· his testim.o'riy . h_er~ thi$. )nornirig. 
A. W ellJ I don't think he tl:ioughf 'so' ·at 'firs.t.. · _ 
Q.' 1I just ·eall attention: to' the ·faet he ·t~stifie'd here· today 
he did not think she had a sa.c.roiliac sprairif , 
A. At first. 
page 181'} Mr; White: Excuse 'ine., but he s·aia · he called 
that an injury to tl1e· lower back· and another 
orthopedic surg-t~oii ·would call· the same thing he calls an in-
jury to her lower back a sacroiliac sprain. 
By Mr. Spicer: . . 
Q. Yon· turned her ovlfr · to him' to handle that phase of it, 
didn .,t YOU 1 . 
A. Yes, to make tha.t diagnosis and do what mechanical 
treatment was n~~essa.ry. 
·witness stood aside. 
l\Ir. White: Dr~ C. C. Coleman was summoned but had. 
to be out of town.· May we rest subject· to putting Dr. Cole-
man on in the morning when he comes? 
The Court: All right, sir. . 
Mr. Wlrit.e: With that exception ·,ve rest a·s Your Honor 
says you will allow us to put Dr. Coleman on later. 
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page 182 ~ R. E. RHODES, 
a witness introduced in behalf of the defendant, 
being first duly sworn, testified as follows_: 
DIRECT EXAMINATION. 
By :Mr.. Spicer: 
Q .. Mr. Rhodes, what is your position Y 
A. Assistant claim agent of the Chesapeake & Ohio Rail-
way Company. 
Q. Were you present when some pictures were recently 
taken of the situation around the Jefferson Avenue crossing 
of the tracks belonging to, the Chesapeake & Ohio Railway 
iCompanyt ' 
A. I was. 
Q. Within recent weeksf 
A. Yes, sir .. 
Q. Did you make the measurements shown on top of these 
pictures as to where the camera was located in. each instance t 
.A::.. I t.ook the measurements. 
Q. I mean you took the measurements down at the time the 
pictures were taken f 
A. That is true. 
Q. And each of those pictures represents a pie-
page 183 ~ ture taken in the vicinity of that crossing! 
A. That is correct. 
Q. Of the track where the collision ooourred between the 
automdbile driven by Mr. Entwisle on November 15, 193S,. 
with a train of the Chesapeake & Ohio Railway Company! 
A. Yes, sir. 
Q. And they were taken within the last three weeks!' 
A. They were taken on Ma.rch 27th. 
Q. Of this yead 
.A.. Yes. 
Q. Do you know whether those blinlrnr lights on the main 
line on there were in that place at the time this accident oc-
curred? 
A. You mean the blinker lights shown here °I 
Q. Shown in the picture on the main line In some of these 
pictures. 
A. They were not there. 
Q. That is what I wanted to bring out. Now-
By Mr. White~ 
Q.. I understand then those pictures do not show the con-
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dition that existed at the time of the collision. That is cor-
rect, is it not, Mr. Rhodes T 
A. I don't lmow just what you mean, sir. 
Q. Well, do you know what the conditions were along about 
the time of the accident 7 
page 184 ~ A. I am familiar with the crossing and the con-
ditions there. 
Q. And you know what signs were there a.t the time of 
the accident and what signs are there now, do you not 7 
A. Yes. 
Q. Then you know the conditions now as shown by those 
pictures were not the conditions that existed at the time of 
the accident, don't you Y 
A. There is only one exception. 
Q. Only one? 
A. And that is the blinker flasher svstem has been installed 
since then. " 
Q. The littla sign shown on the picture "R R" has re-
flector lig·hts now that did not have reflectors at the time of 
the accident, is that not so? 
A. I don't understand just what you refer to as the re-
flector, but what I am referring to is the blinker. 
The Court: Are all of the pictures tendered f 
Mr. Spicer: Yes. 
The Court: I am going to admit the pictures in evidence, 
subject to this witness being questioned-
Mr. Spicer: I might say this witness does not purport to 
be a witness familiar with every detail. 
page 185 ~ The Court: He said he knew about what was 
there and testified as to the time these pictures 
were taken. I will allow him to be questioned as to whether 
there are any different physical eonditions then as from 
now. 
Mr. Spicer: I avow I will produce another witness that 
will cover that point. ,v e off er these six photographs. 
Note: Filed and marked Exhibits Nos. 1 to 6, incluslve. 
CROSS EXAMINATION. 
By Mr. White: 
Q. Mr. Rhodes, I show you picture number 3 which shows 
a sign near the main track-is that the main track that sign 
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is near? Do you know whether that is the main line or not! 
A. This is the last tmck north of the sign. 
Q. The sig'Il on the right of the picture f 
A. Yes. · 
Q. Now those big black marks-circular marks are what? 
Blinker lights or automatic lights T 
A. Those are automatic blinker lights. 
Q. I am speaking of those black spots there. 
page 186 ~ They are the blinker lights 7 
A. Yes. 
Q. When a train approaches that crossing now what do 
those lights do, if anything? 
A. Well, I don't know that I can exactly answer just what 
they do. 
Q. Then all you are he1·e for is-
Mr. Spicer: Just to identify the pictures I will produce 
another witness to prove that. · 
Witness stood aside. 
Mr. Spicer: May I show the jury the picture which shows 
the view from the direction from which the plaintiff was 
coming? 
The Court: Yes. 
Mr. Spicer: It is agreed Defendant's exhibit No. 1 is 
the picture ta.ken from 36th Street looking· towards the track 
in the direction in which the car was proceeding. 
page 187 ~ RUSSELL H. BEHYMER, 
. a witness introduced in behalf o.f the defendant, 
being :first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Spicer: 
Q. Mr. Behymer, in one or more of those pictures there 
appear some blinker lights next. to the main line track. Have 
you seen the pictures? 
A. I think so, yes. 
Q. Will you state whether or not there were any blinker 
lights at that main line crossing in November, 1938? 
A. No, sir. Are you speaking of the flasher? 
Q. Yes. 
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A. No, sir, no light there. 
Q. What kind of sign was there at that time? 
A. Well., we had our standard railroad c.ross-arm sign lo-
cated on either side of the crossing. 
Q. I show you picture No. 4-
A. It is a sign similar to this here (indicating). In addi-
tion to that there was an advanced warning sign. 
Q. I mean this particular sign right now. What was the 
type of sign at that main line? 
pag·e 188 }- A. The same as this, except this is cast iron 
and the old one was wood cross-arms. 
Q. Of the same nature? 
A. Yes. 
Q. Same wording! 
A. Except this designates the number of tracks .. 
By Mr. White: 
Q. That is looking south? 
A. It is located on the east side. 
Mr. Spicer: This particular picture is looking south. 
Mr. ,vhite: I want to show how many feet from the main 
line those signs are respectiYely-
The Court: You will just have· to take that up when you 
get to it. 
By Mr. Spicer: 
Q. W11at is the position of tJ1e sign shown in this picture 
as compared to the signs that were there in November, 1938 t 
A. ·wen, the sign on the northside was located about 6 
feet from the location of the signal there now. 
Q. ,%icl1 way f 
. A. From the crossing; from the railroad tracks. The one 
on the soutbside was approxima.tely 8 feet. Now that is an 
approximate distance. 
!Jagoe 189 } Q. 8 feet from what? 
A. From the location of the flasher. 
Bv the Court: 
·q. When you sa.y the crossing which do you mean? 
A. The railroad crossing, the tracks. 
Q. Whicl1 one of these? 
Mr. Spicer: I will show him the map. 
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By Mr. Spicer: 
Q. Do you recognize that plat as showing the tracksf This 
is coming up Jefferson Avenue from Newport News; this is 
the first track Y 
A .. That flasher signal is located right here. 
Mr. White~ ·Make a little mai·k there so His Honor can 
fix it for the record . 
.A,. (continued) The .flashers are located 6 feet from the 
rail of the main line. 
Mr. White: Designated A on the drawing. 
A. ( OOD;tinued) That is right. The whole cross-arm sign 
which was originally there instead of the flasher is approxi-
mately 8 feet farther from the c1·ossing .. 
By Mr. White ~ 
Q. Which would make how many feet f 
A. 14 feet from the rail. 
Q. 14 feet from the track designated A.f 
A. Yes; and the one on this side is approxi-
page l/90 ~ mately 6 feet from the present location of the 
fiashe·r system. 
Q. That would be 6 feet north of the north track desig-
nated BY 
A. Yes, sir .. 
By Mr. Spicer~ 
Q. Now in picture No. I, which purports to be taken from 
36th Street and Jefferson Avenue, there is a. sign that ap-
pears to have a cross mark on it and the words "RR''. "'What 
sign, if any, was between 36th Street and the :first track in 
November, 19381 
A. There was a sign similar to this sign here, other than 
it was a cast iron sign painted with the background yellow. 
The sign in there now is yellow with the cross on it with the 
"R R" in it. 
Q. Slightly different f 
A. Slightly different. Tha.t was about a 24 inch disk; 
this is a 30 inch disk, with reflectors. The old sign did not 
have the reflector buttons. Underneath this is a· square sign 
with the background painted yellow wllich indicates so many 
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hundred feet to the railroad. That sign is not on that pic-
ture. The sign is now located on the same mast that the old 
cast iron signs were on. 
Q. The same what! 
A. The same mast, same staff. 
page 191 ~ Q. Well, it is at the same point Y 
A. Yes, sir ; and one located 211 feet from the 
crossing. The other is located 217 feet from the crossing. 
Q. Which do you mean? Come here and show it. 
A. I have a scaled plan here. 
Q. Can you show it on this map which one you are talking 
about? · 
A. Yes, sir. This one is 217 feet on this side. 
Q. On the northside? 
A. Yes, sir. On the southside-
By Mr. White: 
Q. Do you mean the little disk sign? 
A . .Yes, sir. 
By Mr . .Spicer : 
Q. All right. 
.A. This side is 217 feet and on this side 211 feet. 
By the Court: 
Q. From which crossing? 
A. From the center of the tracks. 
Q. The main.line crossing? 
A. Yes, sir, from the sign on the main line track. 
'I 
Q. Did you say that disk had the distance in feet from the 
main track? · 
A. That is rig·ht. . 
Q. And did I understand you to say it did have 
page 192 ~ or did not have that in 1938? 
.A. No, it .did have that. On the standard sign 
that we install now it does not have that. 
Q. Well, the distance that that disk gave was from the 
main line crossing and not from this siding crossing? 
A. No, sir, the main line crossing. 
By a Juror: . 
Q. Are you ref erring to the reflector sign in the middle 
of the block between 36th Street and the spur track; that 
distance? 
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A. The railroad sign is right in there (indicating). 
Q. That is the round disk you are talking about T 
A. Yes, sir. 
Q. That has reflector buttons now and did not have them 
in 1938? 
A. No, sir. 
Q. And the distance of that sign that was there in 1938 
refers to track .A.1 
A. Yes, sir. 
By Mr. Spicer: 
Q. Will you state your position with the Chesapeake & 
Ohio Railway Company? 
A. Supervisor of signals. 
CROSS EXAMINATION. 
page 193 r By Mr. White: 
Q. Since the accident you state there has been 
installed on the sign near track A automatic lights, that is 
correct, or 1blinkers ! 
A. No, it is not installed on the sign. That was in here. 
Q. It is on the same pole, isn't it 1 
A. No, sir. 
Q. How near is that blinker sign to the cross-bar sign Y 
A. To the loeation where it formerly stood? 
Q. Yes. 
A. Approximately 8 feet. 
Q. Now how far off does the railroad train have to be on 
the main line to make this 'blinker or automatic light work? 
A. Which direction 1 Approac.hing from the east? 
Q. Approaching from the east, going west. What distance 
would the train or the front part of the train have to be to 
cause the blinker lights to work? 
A. 1,650 feet. 
Q. A train coming· down the track; either C or D, and off 
of track A would not cause the blinker to work Y 
A. Yes, sir. 
Q. It would¥ 
A. Yes, sir. 
Mr. Spicer: How is that? 
page 194 r The Witness: YOU said coming off of the main 
lineT 
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Mr. White: Just read the.question and if you don't under-
stand it, I will make it clear to you. 
Note: Question read. 
A. As long as he is occupying the main line, any part of 
his train. 
Q. And 1,650 feet in distance on the track? 
A. No, as long as he is occupying any portion of the main 
line up here he has the blinkers working. 
Q. If a train goes down or the engine goes down A and 
comes off of track A and g·oes on to the track leading to C 
or D, would the blinker lights work f 
A. The signal lights cut out when the train 's rear end 
clears the crossing, traveling in that direction. 
Q. Do you know what I asked you? 
A. Yes, sir .. 
Q. 1Vould you mind answering it! 
1vir. White: Read the question to him. 
Note: Question read. 
A. You mean after he clears the main line would the 
blinker lig·hts work f 
Q. Yes. 
A. No. 
page 195 } Q. Here is a picture that was taken in Octo• 
ber-
:Mr. ,,r1iite: What was the date of it, Mr. F 1olkesf 
l\fr. Folkes: The 15th of November. 
By Mr. White: 
Q. Here is a picture that was taken in October, 1939, which 
shows that sign there is this sign south of the. corporate 
limits-south of the southern corporate limits of Newport 
News and it does not show anything· on it other than the 
disk with the cross-ma.rks and the letters "R R". Now are 
you positive tha.t there was any other designation on that 
sign on November 19, 1938, ]\fr. Behymer? . 
A. Not on this particular one south of the crossing, no, 
sir. 
Q. Then on November 15, 1938, the first sign that you would 
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approach, going north, was nothing more than a disk sign 
and with marks across it and "RR" on it1 
A. That is right. 
Q. Then it was not anything in there to show the distance 
from that sign to the ma.in line, going north, was it Y 
A. On this one there is. 
Mr. Spicer: Designate wbic.b one. 
The Witness: This one right here. 
Mr. Spicer: Make some designation of it. 
Mr .. White: The one near 36th Street, north of it.· 
page 196 ~ By Mr. Spicer: 
Q. North of the main line °l 
A. Yes, sir .. 
By Mr. White: 
Q. Then the sign marked on this drawing "RR" crossing 
sign, the only one shown on the drawing between 36th Street 
and the traek D, did not have anything on it at the time of 
the accident other than "RR" and a cross; is that righU 
A. That is right. 
Q. Now do any of the pictures you have taken showing the 
view from 36th Street to track D show any sign on which 
there is contained in capital letters at least 5 inches high the 
following inscription "Railroad Crossing"! 
A. What is the que·stion, please °l 
Note : Question read. 
A. I didn't take any pictures. 
,1-1 I j ' : (• 
. M!. S:pi~r: He has not taken the pictures. 
! I ' I I I I· . . 
By Mr. White: 
Q. Well, you· are the chief. Was there any sign on No-
vember 15, · 1938; of the character I have mentioned to you 
between 36th Street and the track marked Df 
A. Yes, sir, this advance warning sign up in there. 
Q. Let's get down and be frank with each other-
page 197 ~ The Court: I think he has answered the ques-
tion. He said that was the only sign. 
Mr. White: Oh, I didn't understand that. 
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The Court: You were just going· over the same thing. 
Mr. White: I thought he said it was ~ sign like this. 
Q. Those pictures were taken in the daytime. Were you 
present when they were taken? 
.& No, sir. 
Mr. White: "\Vhere is the man that took the pictures Y He 
didn't take them. He was the man that made the measure-
ments. Wbat I want to 1bring out to the jury by the man 
that took the pictures is that none of those things shown on 
these pictures would have been seen if they had been laken 
at night. 
Mr. Spic.er: I don't tb,ink he can say that. 
The Court: You can summon any witness you want to. 
Mr. White: We want the man l1ere that fook the pictures, 
unless you agree, knowing as much as you do about the photo-
graphs-
The Court: We can't have that discussion now. 
Mr. "White: Mr. Folkes says it won't be neces-
page 198 ~ sary. 
RE-DIRECT EXAMINATION. 
By Mr. Spicer: 
Q. I just want to make sure I understood your answer to 
this question. Mr. White asked you that if a train coming 
west on the main line branched off-a group of cars attached 
to an engine branched off into the track marked D and part 
of the train was still on the main line track within the dis-
tance of 1,650 feet-was that the end of the circuit? 
A.. Yes, sir. 
Q. A part of the train was on the main line trook within 
that distance from the crossing and a part of it had gone 
over on the track marked D or from which D and C come, 
would the circuit continue to operate·? 
Mr. White: I object because those blinker lights were 
not there when this accident happened. 
Mr. Spicer: But you asked the question. 
The Court: Objection overruled. Mr. White, you had 
asked the question. If it is not clear to the jury this witness 
can make it clear. 
page 199 ~ Mr. Wbite: The blinkers were not there. 
The Court: But you have propounded it, 
156 Supreme Court of Appeals of Virginia 
Russell H. Behymer. 
whether it would work or not. I don't know whether it would 
be relevant at all, but you went into detail, asked him if the 
engine came over here and left the main line and got on the 
spur track whether it would blink and he said no. .AI; long 
as you started on it I am g·oing to let him state what would 
blink, whether the blinkers were there or not. 
By Mr. Spicer: 
Q. What is your answer to that question where part of 
the train was still on the ma.in line and within the distance 
of 1,650 feet and part of it. had gone over into the track from 
which: C · and D come f 
A. Reg·ardless of which track it goes in, C or D, as long. 
as any portion of his train is occupying the main line the 
blinker or flasher lights are operating. 
Q. That means whether the locomotive or cars Y 
A. It doesn't matter whether locomotive or cars. 
Q. How long in such a c.ase as tJ1at would they continue to 
operate¥ 
A. They will continue to operate as long as any portion 
of his train occupies the main line. 
page 200 ~ Br the Court : 
Q. vVas it correct you said the blinkers were 
not there in November, 1938? 
A. That is rig·ht, yes, sir. 
RE-CROSS EXAMINATION. 
By Mr. White·: . 
Q. Now if they weren't there, they wouldn't blink, would 
thevf 
A. No. 
,vitness qtood aside. 
Note: At this point the court adjourned until 9 :30 o'clock 
A. M. tomorrow mo ming, April 12, 1~40. 
page 201 ~ April 12, 1940. 
The Court convened pursuant to adjournment. 
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C. E. ALDERSON, 
a witness introduced in behalf of the defendant, being first 
duly sworn, testified as follows: 
DIR,ECT EXAMINATION. 
By Mr. Spicer: 
Q. :Mr. Alderson, will you state what your position is with 
the Chesapeake & Ohio Railway Company? 
A. Assistant superintendent, Newport News~Norfolk 
terminal division of the Chesapeake & Ohio Railway Com-
pany, Newport News, Vii:ginia. 
Q. And your office is where? 
A. Newport News. 
Q. How long- have you been located at Newport News with:...._ 
the Chesapeake & Ohio Railway? 
A. About twenty-one years. 
Q. It appears from the evidence presented on yesterday 
tha.t the accident involved in this case occurred by reason 
of a collision occurring- on a track spoken of as a ware-
house track on Jefferson .A.venue, being the first track which 
a person wou]d reach going north on J e:fferson 
page 202 } A venue from Newport News. Now can you place 
t}iat track in your mind, its location? 
A. Yes, sir. 
Q. Will you come over here a.nd point out the traek7 
A .. Jt is indicated on the map as D. 
Q. On that Exhiibit B as track D f 
A. YeB. 
Q. What kind of a track is tlm.t with regard to the use that 
is made of it? • 
l\fr. "'White: If Your Honor please, we object to that. That 
has nothing to do with this case, what it is used for, just so 
railroad trains run over it. 
The Court: You interpleaded one Virginia .Statute in the 
declaration that mig-ht make that pertinent. I talre it that 
is what counsel is offering it for. 
Mr. Spicer: Exactly. 
Mr. "'White: We object and except and Your Honor can 
pass on it nfter you hear the evidence. 
The Court: Objection overruled. 
l\fr. vV.hite: Exeeption. 
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:By Mr. Spicer: 
Q. Now, Mr . .Alderson, first I will ask you if 
· page 203 ~ that track is within the jurisdiction of the Ne:w-
port .News yard Y 
A. It is, yes. 
Q. .And under the jurisdiction of the superintendent's of-
fice at Newport News! 
A. It is. 
Q. Now will you state what use is made of that track! 
A. Well, that track-it is a stuib or spur track used for 
serving warehouses-a group of warehouses located in that 
vicinity. . 
Q·. Is there any particular name applied to, those ware-
houses! · 
A. We call it the brewery group of warehouses. 
Q. You said it served those warehouses. ·what is doneY 
A. Well, they place cars on the tracks to be unloaded and 
when they . are unloaded they pull them out and put other 
cars in there. 
Q. Is there an outlet or connection which track D or C 
indicated on this map have at the west end or the left side 
going north on Jefferson A. venue 7 
A. No, sir. 
Q. They do not go any farther than the warehouses t 
A. That is right. 
Q. A.nd the end-
A. Is a stub end. 
Q. So the only approach to them is through the track that 
leads off from the main line on the side of J effer-
page 204 } son A. venue T 
A. That is right, sir. 
Q. And in placing cars in there how do they have to be 
placed with respect to the engine which places them 7 
A.. Well, they are pulled out of the yard, the engine pulls 
them down the main line and shoves them in. 
Q. The engine necessarily is in the rear of the oars when 
they are put into that track? The cars are necessarily ahead 
of the engine? 
A. That is right. 
Q. Do any trains run in that track! 
A. No, sir. 
Q. I mean trains going from one point to another f 
A. No, sir. 
Q. It is not used as a running track f 
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A. No, sir. 
Q:' Now what kind of engines run in there Y 
A. They are yard engines, what we classify as 0-16 en-
gines. 
Q. Yard engines T 
A. That is all.. 
Q. Now, Mr. Alderson, do you know what speed the en-
gines go that place cars in these tracks Y 
Mr. White: The question before the Court is what the 
speed this train-
The Court: Objection sustained. 
page 205 ~ Mr. White: Right here I move that all of the 
testimony of this witness as to what the use of 
the track is for :be excluded, he having said that it was un-
der the supervision of the Chesapeake & Ohio Railroad. 
Whether they operate cars down there or take them off to 
the warehouse has no bearing on the issue in this case, we 
respectfully submit. 
The Court: Motion overruled. 
Mr. White: Exception for the sake of the record. 
By Mr. Spicer: 
Q. The crews handling the cars that are placed to serve 
these warehouses operate under the jurisdiction of the super-
intendent at Newport News? 
A. Yes, they operate under the jurisdiction of the superin-
tendent at Newport News. 
Q. Are you familiar with the method of placement of cars 
in there? 
A. Yes, sir. 
Q. Are you in position to give the maximum speed at which 
the cars are to be placed in these tracks under the practice 
established at that poinU 
Mr. White: We object. 
page 206 ~ The Court: Objection sustained. Mr. Spicer, 
this gentleman cannot undertake to tell how oars 
go in or go out. Now if his company or bis office has promul-
gated a rule which is known to the parties who attend to this 
shifting there, he may state that, but he cannot undertake 
to state of his own knowledge an opinion as to how fast the 
_ trains do actually go in and out of there because we are 
merely trying as to this pa.rticular train. · 
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By Mr. Spicer: 
Q. Mr. Alderson, do you know the height of a hoxcarY 
Mr .. White : Are you speaking of the one on this occasion Y 
Mr. Spicer: No, sir. 
Q. Do you know the height of the types of boxcax:s owned 
by the Chesapeake & Ohio Railway Company Y 
Mr. White: I object. 
The Court: Objection overruled. 
A. The height of a boxcar will average anywhere from 14 
feet to 14 feet 4 inches. 
Mr. White: We except.. 
By Mr. Spicer: 
Q. Now what is that height from! 
page 207 ~ A. That height is from the top of the rail. 
Q. Top of the rail to the top of the hoxcarY 
A. To the top of the boxcar. 
Q. Do you know the width of a boxcar Y 
A. They run about 10 feet 2 inches. 
Q. Do you know whether there are any instructions in force 
regarding the method of-instructions promulgated or given 
out governing· the protection of hig·hway crossing·s on this 
track as it crosses Jefferson Avenue t 
A. Which track do you ref er to¥ 
.A. Track D sho,vn on the map. 
A. Well, the rules require-
Mr. ·white: The rules a.re the best evidence. We ask they 
be broug·ht into court. We objeet to it. 
The Court: If they have been given in writing to the 
parties who are operating in the yards, I will require them 
to be brought if they are availa1ble. If they are verbal in-
structions given to all parties taking part in the movement, 
he will be allowed to state that. 
By Mr. Spicer: 
Q. Do you know whether the instructions are verbal or 
written instructions Y 
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page 208 } A. They are written. 
Q. Have you got them with you 7 
A. I have not. 
CROSS EXAMINATION. 
By Mr. White: 
Q. Do you know anything about the facts and surrounding 
circumstances of the accident that took place on N oven1ber 
15th in the nighttime· of 1938 7 · 
A. Not except by hearsay. 
Witness stood aside. 
page 209} J. A. BRYANT, 
a witness introduced in behalf of the defendant, 
being first duly sworn, testified a.s follows: 
DIRECT EXAMINATION. 
By Mr. Spicer: 
Q. Mr. Bryant, what is yo1.1r job with the Chesapeake & 
Ohio Railway Company? 
A. Brakeman. 
Q. How long· haye you been a. ·brakeman with the dhesa· 
peake & Ohio Railway Company? 
A. Since 1917; rubout twenty-three years. 
Q. Since 1917? 
A. Yes, sir. 
Q. How long- have you been a .brakeman in the Newport 
News area.? 
A. Since 1917. 
Q. Mr. Bryant, do you recall a collision occurring in No-
vember of 1938 between some cars that were being· shoved 
into a warehouse track and a.n automobile driV'en by Rev. 
Entwisle? 
A . .Yes, sir. . 
Q. Were vou present when tha.t colJision occurred f 
V A. ~es, sir. 
page 210 } Q. Mr. Bqant, wl1ere was the automobile which 
was being driven by Mr. Entwisle the first time 
vou saw it? 
·· A. He was down there just about opposite 36th ·street. 
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Q. Now about opposite 36th Street; what do yon mean •by 
~, . 
A. You see, between 36th and 37th is where the accident 
occurred .. 
Q. Can you point out on the map on the floor about where 
he was when yon first saw him Y 
A. Yes, sir.. You see, he was coming down in here about 
36th ,Street.. A lot of these cars tum and come down 36th 
Street. 
Q. Point out 36th Streetf 
A. Well, 36th ought to be down here somewhere. 
Q. Do you see it on the mapY 
A. Yes, that is 36th Street. 
Q. Is that where you mean Y 
A. Yes, sir. 
Q. Now where did yon see the car f 
A. I saw him when he come down here. We don't flag for 
these cars-
Q. Wait a minute. 'You saw him coming down about where? 
A. About here. 
Q. Wnere were you when you first saw him t 
page 211 } A. I was standing up here. 
Q. Now you are pointing to a point between-
A. These two tracks .. 
By the Court: 
Q. Pointing to a point about the center of Jefferson Ave-
nue ·between tracks C and D f 
A. That is right .. 
By Mr. Spicer: 
Q. Now when yon saw him what did you do, if anythlng°l 
A. Well, as I say, I wait until I-some of them turn down 
this street. 
Q. 36th Street. 
A. They come np here-
Q. Did he turn in 36th ,Street f 
A. No, sir; kept straight on np .. 
Q. Well, what did you dof 
A. Well, you see, we were going to us·e this track. Do 
you want me to get my lantern and show you? 
Q. You just tell me first. 
A. You see, he was about up here. I wa.s standing right 
in here. Well, our cars were coming down this way and 
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I immediately began to wave my lantern backwards and for-
wards-that is a stop, signal-and he come on up here and 
when he stopped his front wheels was inside this track here. 
page 212 ~ By the Court: 
Q. Indicating track DY 
A. That is right. 
By Mr. Spicer: 
Q. Within the ne1arest rail to him? 
A. That is the southside rail. 
Q. Now, Mr. Bryant, did you stay in the same position! 
A. Yes, I stood just like I am now and just kept waving 
like that and when he stopped he was right inside this track 
here. 
Q. ~ he was coming along up here was he coming slow 
or fast? · 
A. Well, he wasi1 't-he didn't seem to be coming any so 
fast. I was expecting him to stop in time. 
Q. Was there anything· to indicate when he was coming 
along here that he wasn't going to stop T · · 
A. No, sir. I thought he was going to stop all the time 
until he stopped with his wheels inside the rail. 
Q. Was he going at a speed at which he could have stopped 1 
A. He was coming a moderate speed, coming slow. 
Q. Was anything between you and the automobile! 
A.. Not a thing, except these cars-
Q. I mean when you were standing there with your lantern 
and the car was coming up towards the track was there any-
thing between you and your lantern and the automolbile Y 
A.. No, sir. 
page 213 ~ Q. Were his headlights burningf 
A. Yes, sir. 
Q. Do you know any reason why the driver of that car 
could not have· seen vou? 
A. I didn't see no reason whatever. 
Q. Will you open this and tell the gentlemen of the jury 
what it is. 
A. This is the lantern which I used in giving signals. 
Q. This is tJ~e lantern you used in giving signals on that 
oooasionf 
A. Yes, sir. Of course, this lantern is not lit now, you 
can see. 
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Q. Is that a lantern which you use regularly in switching 
ears and in performing your duties as a brakeman Y 
A. Yes, sir. 
Q. Was it lit on that occasion Y 
A . .Yes, sir. 
Q. Was there any difficulty about it burningt 
A. No, sir. 
Q. Had you been using that lantern before that on that 
night to give signals to other members of your crew? 
A. Yes, sir. 
Q. How does your crew operate at nighttime; by what 
method of communication f 
page 214 ~ A. vVell, we signal. 
Q. With your lanterns? 
A. Yes, sir. 
Q. Did your lantern go out before the collision occurred? 
A. No, sir, never went out at all. 
Q. Was it still burning after the collision occurred? 
A. Yes, sir. 
Q. Will you indicate what sort of a motion you were mak-
ing with this lantern, taking that as Jefferson Avenue! 
A. You see, when this car was coming up north-
Q. Will you please-
The Court: Witness, wait until M:r. Spicer :finishes his 
question before you answer. 
By Mr. Spicer: 
Q. Will you face in the direction you were facing at the 
time you were waYing the lantern towards the automobile, 
using the direction as shown on this map, this end. being the 
northerly direction? How were ·you facing1 
A. Standing just like this. 
Q. Now wha.t sort of motion were you giving! 
A. Just like this ; a stop signal. 
The Court: Indicating waving at right angles t~ Jeffer-
son Avenue. 
By Mr. Spicer: 
Q. Now, Mr. Bryant, what had you been doing 
page 215 ~ before you got to the point which you have indi-
cated you were at when you first saw this auto-
mobile coming up J e:fferson Avenue Y 
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A. Well, you see, these three cars would drop down here 
}Jractically clearing thls crossing-
Q. Are you ref erring to the main line 7 
A. That is the main line crossing. 
Q. Shown as track A on the map Y 
A. Yes, ·sir. 
Q. Three cars had been dropped down there t 
A. That is right. 
Q. What were you doing at that time? 
A. Well, the three cars practically went by this crossing; 
this crossing was practically clear-
Q. ·were you-
Mr. White: I wish you would let him finish his answer 
and stop interrupting him. 
Mr. Spicer: I beg your pardon. 
A. (continued) When these three cars come here and prae.. 
tically cleared this crossing I immediately went down this 
concrete road to this point here where I was going to watch 
this track. 
Q. You went from whfoh track-
A. From our main line track down to this crossing here 
where I was going to protect this crossing. 
page 216 }- Q. Between the tracks C and ·D f . 
A. That is right. 
Q. Now in going from this point did you at any time leave 
.Jefferson Avenue? 
A. No. sir) never left it.; had no occasion to leave there. 
Q. Did you have any duties to perform anywhere off of 
Jefferson Avenue in that period of time? 
A. No, sir, because in here is a vacant piece of ground and 
very rough in there ; no reason to go the·re. 
Q. You had no duties to perform anywhere off of J e:fferson 
Avenue?· 
A. No. You see, we pulled out these tracks. Those switches 
were sitting normal up here-
Q. You pulled out of track D? 
A. Yes, sir. 
Q. When was that? 
A. That was when we dropped these three cars here. 
Q. You mean before you dropped the cars down on the 
main lineY 
A. Yes, sir. 
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Q. Now you ref erred to the switch connecting the tracks 
C and DY 
A. That is right. 
Q. What did you state about that switch Y 
A. I said this switch didn't have to be touched 
page 217 } booause it was sitting in normal position; no rea-
s.on whatever for going up there to set this one. 
Q. Now in between the time that the cars were set off 
on the main line and the time that you got down to the point 
ibetween the tracks C and D what had the engineer been do-
ing-what had the engine been doing t 
A. Well, you see, when he dropped these oars down here 
he comes out here to this switch-
Q. What is that! 
A. He comes out to that switch after dropping-
Q. Yon mean he went back Y 
A. He backed back, went up to this switch here; had to 
back up. 
Q. Had to back up beyond that switch! 
A. Yes, to throw this switch. 
Q. Is that correct; he went on beyond that switch? 
A. Sure. 
Q. Do·you_rem.ember what the engine had attached to it at 
the time in the way of cars or how many cars were attached 
to itf 
A. Well, he was supposed to have nine. 
Q. And were they in front of the engine or back of the 
engineY 
A. In front of the engine .. 
page 21B ~ By the Court: 
. Q. How long were those. ca.rs? 
A. Well, some of them 40 feet,. some 36. 
By Mr. Spicer: 
Q. You are just spealdng from general knowledge of th.emf 
A. Yes, sir. 
Q. Yon are not trying to identify the particular oars-
A. No. 
Q. -involved in this particular case? 
A.- No, I don't know. I didn't measure them. 
Q. Now it was necessary then for the engine and nine cars 
to go beyond the switch indicated at the far end or side of 
the mapY 
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A. ,Sure. 
Q. In order to start into track D, the track shown on the 
map as track D? 
A. Yes, sir. 
Q. And the engine and ears went beyond the switch? 
A. Yes, sir. 
Q. And then what did they dof . 
A. Well, they started back in here then. 
Q. Headed back through the switch Y 
A. That is right. 
Q. And came up into which traekt 
A. Coming back in here. We were going to 
page 219 ~ place the cars hack in here in number two and 
three warehouses. 
Q. On the track shown here as traek D? 
A. Yes, sir. 
Q. Did you have time to get there or did you get there be-
fore the cars did? 
A. Sure, yes, sir. 
Q. Was there plenty of tim.e1 in which you could do it Y 
A. Yes, sir. 
Q. Do you know about how fast that engine was shifting 
the cars? 
A. I don't think he had been going over 5 miles an hour 
because they don't go in there very fast. 
Q. Those oars, were they loaded cars? 
A. Yes, sir. 
Q. To be placed at the warehouse 7 
A. That is· right. 
Q. On the traek indicated as D T 
A. Yes, sir. 
By the Court: 
Q. When you say cars do you mean boxcars Y 
A. Yes, sir. · 
By Mr. Spicer·: 
Q. They were all boxcars? 
A. .Yes, sir, loaded with tobacco. 
Q. In doing that work, Mr. Bryant, were you 
page 220 ~ in position to keep in ~mmunication with the en-
gineer or other members of the crew? 
A. Other members of the crew. 
Q. Who ~lse was taking part in the movement of those cars 
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after leaving the main line-after· they backed down the main 
line and came up on track DY 
A. Mr. Wingfield. 
Q. What is his position? 
A. He follows the engine. 
Q. I mean what is he? 
A. Brakeman. 
Q. How would you communicate with him? 
A. By signaling with the light. 
Q. And what would he do? 
A. He would relay that. 
Q. Relay it to the engineer Y 
A. Yes, sir. 
Q. After you stated that the automobile came up to the 
track and you found out it was not going to stop-I mean 
was coming and after you found it coming on the track with-
out stopping did you do anything or say anything to people 
in the automolbile or make any noise? 
A. Yes, I holloaed at him and told him to back up off the 
crossing·, that the cars were coming and.· then, you 
pag·e 221 ~ see, I was shutting· 11im off like this and then I 
turned around to shut our man off and he stopped. 
Q. You did what? 
A. Swung the signal on him then. 
Q. And gave him the same signal Y 
A. Only different. I was giving the automobile this signal 
(indicating·) because he was coming this way. 
Q. Different directions? 
A. Yes, sir, because our man was coming this way. 
Q. You gave the same kind of signal, but in a different di-
rection 1 
A. That is right. 
Q. Who did you give that signal to-who for? 
A. Wing1ield. 
Q. And where was he approximately? 
A. He was above me up on the main line, back up in here 
where he could sec around this curve. 
By the Court: 
• Q. Above you on what line Y 
A. On the main line. 
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By Mr. White: 
Q. Near the switch? 
A. Yes, sir. He was up in here. 
By Mr. Spicer: 
Q. This main line traek A 7 
page 222 } A. Yes, sir. 
Q. You don't mean to say to the foot where he 
wa.s? 
· A. No, because he was nine cars away, but he was where 
he could see me and see the engine. 
Q. Was the signal that you gave put into eff oot t --
A. Yes, sir .. 
Q. Was it put into effect-did it take long to do it? 
A. Well, I suppose he rau about. 10 foot after we gave 
the signal because this man's c.a.r was just over that rail and 
· the head end of our car struck his right fender and then 
pushed him right around sort of like this and crushed the 
side of his door and there were several scratches on the 
side of the car, but I don't know how much damage it done 
to his ca.r. He couldn't get out of there until we backed up 
away from him; g·ave a signal like that (indicating). 
Q. You gave another signal to take· the car off the cross-
ing? . 
A. Yes, sir; then when he backed back that pulled our car 
away from his car. 
Q. Away from the aut.omobilet 
A. Yes, sir. 
Q. Did the autom()lbile afterwards g·o on across the track 
nnd a.cross the main line? 
A. Well, he backed off to one side because the conductor 
oome up there to get the number of the car and 
page 223 r the man's name and what he knew of it. I asked 
the ]adv if she was hurt and she said she clidn 't 
know. I didn't say anything more to her and I asked this 
gentleman-
Q. The driver of the car? 
A. Yes, sir-why he didn't stop when I was waving my 
lantern. He told me he sa;w me, but he was watching these 
c.ars that were over here on the ma.in line. He was watching 
those ca.rs ; t.lla t is what he told me. 
·Q. You sa.y he said he saw you waving- the signaU 
A. He told me he saw me with my lantern. 
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A Juror: Judge, can I ask a question Y He said he was 
up on the main traclc and he walked down to the D track 
there·in the middle of the road with his lantern in his hand. 
By a Juror: 
Q. Did I understand you correctly! 
A. Yes, sir. You see, we were done with this crossing. 
The cars were across the crossing up here, the crossing I 
had been protooting. 
Q. You walked down the 1·oad with the lantern in your hand! 
A. Yes, sir, and it was shifting these cars back in this 
track to number two and three warehouses. 
Q . .You were standing on the track t.o the north of that 
at the time the car stopped on the track south t 
A. That is right. His :front wheels come right 
page 224 } inside here. 
Q. Is that where you were supposed to stand ~r 
A. Yes. I couldn't stand here because our cars were com-
ing down. I had to give the signal here so the man up here 
could see my signal. 
By Mr. Spicer~ 
Q. As I understand your answer, you were not standing 
between the rails of this particular track Y 
A. Nl.01 we don't do that. Q. Y 011 would be hit by the ears yourself T 
A. We have to look out for ourselves. 
Q. And you wtouid be struck yourself if you stood between 
the railst 
A. We don't give signals like that. 
By Mr. White: 
Q. You said you don't give signals like thatf 
A. We don 1t get in the middle of the track to give signals .. 
They don't even want us to step up on the rails. We don't 
give signals in l>etween the tracks like that. We can get in 
here between the tracks, but not between the rails .. 
By Mr. Spicer: 
Q. Not between the rails of one track°l 
A. That is right. . 
Q. Now if you had been on the other side of 
page 225 ~ the track-
A. I would nave been out of this man 1s sight 
entirely. 
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Q. And he could not have relayed the signal to the engi-
neer? 
A. No. If I had been over here-
Q. If you had been on the southside of track D-
A. I would have been out here. 
Q. And you would not have been within the sight of Mr. 
Wingfield? 
A. That is right. I would be out of my place on the south-
side; had no business over there. 
By a Juror: 
Q. Who operated the switch up here T 
A. This one here was already in line, just like this ; simply 
had to shove those cars in. 
Q. And who operated the switch up there Y 
Wingfield. 
Mr. Spicer: 
On the main line Y 
A. But that switch in the main line is locked all the time. 
Q. When the cars started in that track who turned that 
switch? 
A. Mr. ·wingfield. 
Q. You didn't have any duties-
A. No, I didn't go up there at all. 
Q. Did the driver of the car make any complaint to you 
on that occasion that you were not there in the 
page 226 ~ road Y 
A. No, sir. 
Q. You did ask him the question and he gave you the an-
sw.er that you have just said a little while ago? 
A. That he was watching these cars over here. 
Q. Were the conductor and the other members of the crew 
around there, too Y 
A. The conductor was down below. 
Q. I mean after it happened. 
A. Oh, then he came up there and got the number of the 
car and the man's name and what part got hit; I don't know 
~. ' 
Q. Could you tell whether or not the driver of the car right 
after the accident appeared to be excited Y 
A. He appeared to be a little frightened, the way his voice 
kind of trembled. When I asked him why he didn't stop he 
said he saw me, but he was watching those cars up there. 
Q. Referring to the main line Y 
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A. Yes, sir. He had plenty of time to stop. 
Q. You mean before he got on the tracks t 
A. Yes, sir. 
Mr. White: v'l e object to that, if Your Honor please. 
The Court : Objection sustained. 
page 227 ~ By Mr. Spicer: 
Q. Did he have time to get off the track after 
he had stopped by backing without being struck by the cars Y 
Mr. "White: We object unless he states the time that he 
got up there and how long he was there. 
The Court: Objection sustained. He can state how long 
he was there, but I can't let this man draw his conclusions. 
CROSS EXAMINATION. 
By Mr. White: 
Q. Mr. Bryant, along about the first part of your testimony 
you said, ""\Ve don't flag this crossing." ,Vhich crossing 
did you mean? 
A. I didn't say w·e didn't flag for no crossing. 
Q. You w·ere interrupted when you said that. 
A. It must have been a mistake then. 
Q. Did you mean to say that Y 
A. No, sir. 
Q. Did you flag for this crossing? 
A. Absolutely so. That is where I was flagging. 
Q. ·were you flagging that track or this track? 
A. I was flagging for this track. 
Q. If you were flagging this track, were you to the south 
of it? · 
A. No, I was up on this side. 
page 228 ~ Q. If traffic were going north, where you were 
standing it would be a signal for track C, wouldn't 
iU 
A. I just answered a while ago we don't stand on the op-
posite side of the track to give signals. · 
· Q. I didn't ask you that. I said if you stood between tracks 
C and D and with the traffic going north, you didn't flag for 
track D? 
A. If he wanted to stop, he would have stopped here. He· 
didn't have to rnn up on this track. · ' · 
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Q .. Wouldn't he have a right to assume he.could approach 
near where you were standing f · 
A. Well, I don't know what his idea was .. 
Q. Well, he would, wouldn't he? 
A. Swinging the lantern this way is a stop signal any· time 
you swing it. · · 
Q. Now you were standing between tracks C and D to .flag 
the traffic going north; is that what you said Y 
.A.. That is right. I told you I was standing here. 
Q. Now, Mr. Bryant, these two little lines here. represent 
the hard surf ace? · 
A. The concrete road coming through here. 
Q. Wliat part of that road or right-of-way with reference 
to the hard surface did you walk down there Y · 
A. I came right down through here, right down this road. 
Q. The center of·itf · · 
page 229 ~ A. I don't know exactly ~hethe.r_ the center. 
Mr. Spicer: Indicating along the concrete betwe·en the two 
tracks. · · 
By Mr. ·white: 
· Q. Wbo cut the train aloose on the · main line before it 
backed in on track D? 
A. These cars-
Q. I didn't ask you that. I ·asked you who cut that train 
aloose. · · 
A. Mr. Wingfield dropped these cars off. 
Q. Did Mr. Wingfield leave any light on those cars that 
he left there at the highway Y 
A. No, sir. He left the light on these ca.rs here~ 
By Mr. Spicer: 
; 
Q. On the main line? 
A. Yes, sir. 
By Mr. "White: 
Q. Did you notice them when you left? 
A. No. They practically cleared the crossing. 
Q. V\T ere you present when Mr. "\Vingfield cut those cars 
aloose? 
A. I was watching this crossi;ng here. 
'Q·. Watching that crossing? · 
A. Yes, sir. 
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Q. He cut them aloose and you say-about 
page 230 ~ where were they with reference to the hard sur-
face 1 
A. They had come down here and practically cleared this 
crossing. 
Q. Practically cl~ared in 
A. Yes. ··. 
Q. Does that. mean that they lacked two or three feet of 
clearing or not f 
A. Well,. they were far enough by so that traffic could go 
by. 
Q; So right-hand traffic could get by f 
A. So it could pass it. 
Q. So north traffic could go byf 
.A.. Yes,. sir, could get by. 
Q. N;orthbound traffic could get byt 
A. Yes, sir. 
Q. Now if this train had nine cars-where did Wingfield 
go when the train went on up the main line to make the 
switchf 
A. He went back with it. 
Q. On itf 
A. Yes, sir. 
Q. Was he on itf 
A. He had to go back to throw that switch. 
Q. Did he ride up on the train f 
A. Bound to ride up on it. 
page 231 ~ Q. I didn't ask yon that. Did heT 
A. He must have. 
Q. Do you Imowf 
A. Well, he went back there. 
Q. How did he go ; walk or ride f 
A. He rode there. 
· By the Court: 
Q. The question is how did he go back; walk back or ride 
back? 
A. He rode back. 
By Mr. White: 
Q. Do you know that f 
A. That is the only way he could get there. 
Q. Is that the reason you said he rode back T Why couldn't 
he walkf 
A. Well, he could have done either one. · 
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Q. Now do you know which one he did? 
A. He rode back, I guess. 
By the Court : 
Q. He didn't ask you that. He asked do you know whether 
he rode back. If you saw him get on the train, you can say 
so, if you didn't, you can say so. 
A. Well, I didn't see him get on. 
page 232 } By Mr. White: 
Q. Where did he go 1 When you left there 
where did Mr. Wingfield, the brakeman, go? 
A. He wias up at this switch. 
Q. How do you know he was up there T 
A. Because it wasn't nobody else up there but him. It was 
pis duty to throw the switch. 
Q. You didn't ·see him go up there, didn't see him walk 
up there or ride up there. How do you know he was up 
there! 
A. He was already up there because it wasn't anybody 
up there but him to throw the switch. , 
Q. Is that why you say Mr. Wingfield was up there be-
cause no one else was up there to throw the switch 1 
A. He was the brakeman following the engine. 
Q. Wasn't it two others in the crew! 
A. The conductor w.asn 't up, there. 
Q. Where was he Y 
A. He was down where we pulled these cars· out. 
Q. Then he wasn't with his engine 7 
A. It was not necessary for him-
Q. He wasn't with his train? 
A. Not at this time. 
Q. He should have been with his train, shouldn't he T 
A. I don't know-
Q. Don't the rules call for him to be with his 
page 233 ~ train; don't they 7 
A. I guess they do-
Q. Don't you know it! 
Mr. Spicer: Let him finish. 
A. (continued) I am not supposed to answer for the rnles. 
Q. I know that, but you know the rules enough to know 
the conductor has got to be with his train, don't you? 
A. Yes.· 
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Q. Now how many were with this train; the engineer and 
vou and the brakeman; is that all? . 
.. A. And the fireman. 
Mr. Spicer: He ·was a brakeman himself. There were 
two of them. 
By Mr. White: 
Q. Now when that train-if you know; don't say it unless 
you do know-when you walked down that highway on the 
paving facing traffic, according to your testimony, did you 
look up here to see where this train was going and what it 
was doing and who was up there? 
A. No, sir. I went down here to watch this crossing. 
Q. Then you don't know who threw the switch or how the 
train got in there? 
A. Just as I told you, Mr. Wingfield had to do it because 
there was no other brakeman-
Q. You don't know what happened to Mr. 
page 234 ~ ·wingfield, whether he stopped on the way up 
there or not t 
A. I was the one stopped-
Q. You don't know, do you? 
A. No, I couldn't swear-
Q. Listen to me-I am sorry I speal{ so loud, but I get en-
thused, but what I am trying to get at is what you ]mow; what 
you don't know we are not interested in, but what you do 
know we want to know-
The Court: Go a~ead, gentlemen. 
By Mr. White: 
Q. You don't know where the brakeman was when you were 
walking dow11 here facing traffic, do you Y 
A. Well, I suppose he was doing llis duty. 
Q. Don't suppose-
The Court: You have been over that, Mr. White. He said 
the switch was thrown out there. 
The Witness: By Mr. Wingfield. 
The Court: And that he didn't see him either ride up there 
or walk up there, but. he assumed 11e was up there. But go 
ahead. 
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By Mr. White: 
Q. When you got between tracks C and D you were looking 
for traffic coming north f 
A. Yes, sir. 
Q. Then if you were between those tracks and 
page 235 }- watching traffic coming north, you don't know 
what happened when he got to this switch here? 
You didn't notice what was happening? 
A. Well, that switch-
The Court: He di.dn 't ask you that. He asked you did 
you notice what happened when you got to that switch. If 
you noticed, you can say what you saw. 
The "Witness: I told him a while ago. 
The Court: He didn't ask that. He asked you did you 
notice what happened when the train got to that switch where 
tracks C and D break off Y 
The Witness : ~o, I was watching this man coming. 
The Court: Just listen to the questions and answer the 
questions and 1\fr. Spicer or Mr. Leake will ask you what 
questions they desire to ask you after you have finished, but 
you ~nswer Mr. 1Vhite's questions. 
Bv Mr. White: 
· Q. Now as soon as you got there-did you notice the gentle-
man who was driving north before you got to the point be-
tween C and D? · 
A. 1\T ell, I saw the headlights on the car c_oming. Like 
· I told you a while ago- . 
page 236 ~ Q. Then as soon as you saw the headlights of 
that car coming you paid strict. attention to him 
to see whether he was going to come up there and stop? 
· A. No, I paid strict attention whether he was coming this 
way or coming this way. 
Q. And after you saw he didn't go in 36th Street your at· 
tention w·as that much more drawn to him? 
A. Yes, because- . · 
· ·Q. And you watched him steadily until he got up here. 
. A. And then I shut him off. 
Q. But watching him coming and flagging him down all the 
time? 
A. That is right. 
Q. N ff\Y when you saw him get on track D or pull up to 
trackD- · 
A. He-
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Q. Wait a minute. Did you have to step aside from where 
you were standing between C and DY Did you step aside to 
get out of his wayY 
A. No, b.ecause he stopped right near here. 
Q. Did you, stand between O and D, which I understand is 
about 8 or 9 feet-did you stand between C and D with that 
car approaching or did you get out of the way! 
A. When he was coming up this way, like I told you a while 
ago, I was giving him the shut off signal and when 
page 237 } he come there with his wheels on this track I told 
him to back off, that the cars were coming; I hol-
loaed at him. 
Q. You holloaed to him f 
A. Yes, sir. Then these cars were coming right along in 
here. Then I turned around and gave the signal to stop. 
Q. Here was the automobile standing here (indieating)-
A. Yes, sir. . 
Q. When that automobile was .standing with the front 
wheels on tra.ck D and you holloaed at him to stop where 
was the boxearY Where was that boxcarY 
.A. Well, I believe-
Q. I don't want any supposing; I want your best judg-
ment. 
A. I didn't measure it. 
Q. Point out where it was f 
A. It was along in here. 
Q. To the east of the ''D'' in track DY 
A.. Yes. 
Q. Now point out on track D about where the train was 
when the automobile w.a's on traek D in the highway°? 
A. Well, when he was on this track here as -near as I can 
say our cars were ,coming down her,e. 
Q.. The front of them was about where you have got your 
pencil mark "I 
A. .A.bout along here. 
page 238 } Q. Had reached the point X 1 
.A.. Yes, sir: 
Q. How many feet would he your best judgment that was 
from the east line of the hard surface of the highway to 
where those cars w-ere f 
A. Well, I would say about half a car length, maybe a 
little •better. 
Q .. Half a ear length f 
A. That would ·be 15 feet if the car was 30 feet. 
Q. 15 feet from the hard surface of the road f 
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A. Yes. 
Q. Now when you were standing between C and D and saw 
this gentleman driving along there why didn't you flag the 
brakeman? 
A. Well, I had been flagging this man; I thought he was 
going to stop, take my signal. 
Q. Aren't you sent down there to flag the train rather · 
than traffic Y Isn't tha.t your duty to flag the train rather 
than traffic f 
A. Certainly; I am flagging this crossing, but when I flag 
a man that won't stop what am I going to doY I have to 
stop my man. 
Q. You were sent there to flag that train if it is any traffic 
on that highway, aren ''t you Y · 
page 239 ~ A. Yes, but this man-
Q. You said yes. Now do you want to make 
any explanation of that? 
A. No, I am-
Q. Why didn't you signal your engineer Y 
A. I did flag him when I saw this man had stopped on 
the track. 
Q. You waited until he got there and stopped before you 
flagged your engineer, didn't you Y 
A. Sure; I thought the man was going to stop. 
Q. You were sent there to protect the train and not traffic; 
you were sent there to sig·nal that train whether traffic was 
clear on that highway, weren't you 7 
A. ·Yes, but I was :figuring the automobile was going to 
stop. 
Q. And the thing happened just because you didn't think 
right? 
Mr. Spicer: I object. 
The Court : Objection sustained. 
Mr. White: I take that back. 
Q. Then when you say you failed to flag your train--by 
the way, who is the brakeman of a train f I mean by that 
who takes the signals and puts on the 1brakes Y 
A. Either one of us do. 
Q. The engineer does that, doesn't he t 
page 240 ~ A. The engineer uses the air-brake ; he doesn't 
ha;ve anything to do with the hand brake. We 
have to put on the hand brake. 
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Q. When the train stops who do you signal to; the brake-
man or the engineer? 
A. The engineer if you want the train to stop. 
Q. The engineer is really the brakeman of the train, isn't 
he; he starts it and stops it. 
A. He controls his part, yes, sir. 
Q. Now the engineer sits on the right-hand side-
A. Yes, sir. 
Q. -of the engine? 
A. Yes. 
Q. Now why didn't you come over here so you could flag, 
why didn't you come south of traok D so you could flag your 
engineer direct Y 
A. Where do you think that engineer was aU 
Q. I assume be was in. the cab. 
The Court: Just answer the question. 
A. The engineer would be on the right-hand side ; that is, 
would be over here. 
Q. He was backing? 
A. His engfoe was out here. 
Q. You said he got within half a boxcar of the sidingY 
A. Yes, with the cars in front of him. 
page 241 ~ Q. When tha.t car was hack there that engineer 
was on your right, wasn't he? 
A. No. 
Q. He was on the right of the train, wasn't he? 
A. The engineer is on the right-hand side. He was on this 
~jde; the fireman wa.s on that side. 
Q. You stop and think that over. Remember the engine--
WM tlie train backing? 
A. The engine was: backing. That put the engineer on the 
rig·ht-hand side. The engine was backing this way. That 
put the engineer on the right-hand side and the fireman on 
the left. 
By. the Court: 
Q. Do you mean the engine was beaded in to the boxcars 
and that the engine itself was coming forward or was the 
tender of the engine-
A. The eng·ine was headed to the cars. 
Q. You mean t.be l1eacl encl of the engine t 
A. Yes. 
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Q. What we call the cow-catcher thing ,vas against the 
cars¥ · 
A. Yes, sir. 
Q. And the engine was coming forward so far as the engine 
· is concerned? 
A. Yes, sir. That put the engineer on the right-hand, side.. 
page 242 ~ By Mr. White! 
Q. Was that engine in front when it pulled 
these cars up here and stopped them 7 
A. Yes, sir. The oors were coupled to the engine. 
Q. This is the engine, do you understand (indicating) 7 
A.. Yes, that is rig·ht. 
Q. It came' up here¥ 
A. Yes. 
Q. And had how many cars behind it; ninef 
A. Had nine in front of him. You are on the wrong track. 
He come out here with them cars because that engine was 
shifting· in there. · · 
J\fr. White: You let me finish my question; I know what 
I am doing. . · · 
Mr. Spicer: :Ffo has stated the engine was headed the 
other way. Turn that little ~utomobile around. 
Bv Mr. ,vhite: 
·Q. These nine cars, had they come out of D? 
A. Yes. 
Q. Did the engine pull them out? 
A. Sure. 
Q. It went up here and got in the main traek and did what t 
A~ Dropped those three cars. 
Q. Diel it do that (illustrating)? 
page 243 } A. No, he didn't come down here; the cars 
were up here. 
Q. How did these cars mn down here on the· main line and 
g·et there? 
A. You can cut three cars off there, drop them off and 
they will come down here without any engine pushing them. 
Q. You mean to say .now these cars that were on the main 
track that the Reverend saw were drift cars T 
A. That is right ; come off here and these cars come down 
here and practically cleared this crossing·. 
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Q. This train came out of D, headed east, did it, going 
forwa-ird f 
A. Yes, going that way. 
Q. And had nine . cars 1 
A. Yes. . 
Q .. And had thrown back some of them on the main line °l 
A.. Threw off three and then backed iback. He was pushing 
these cars. 
Q. Vvasn't that engineer on this side (indicating) Y 
A. No, he was on the right side. 
Q. That isn't the right side there .. 
The Court: If you turn that little automobile around, it 
will turn the engineer and the fireman around. · 
Mr. White: It is no place up there to turn 
page 244 f it around. 
Mr. ,Spicer: That is quite true. They haven't 
been turned around. 
Mr. White: I might bave a thick head and I am sorry. 
The Witness: Let me show yon-
Mr. White: The engine was headed that way-
The Court: This witness, as I recollect, said each time 
the engine was headed to you. You have bad the little auto-
mo bile a~d been manipulating· it backwards and forwards 
without his saying which way the engine was headed. He 
has said it traversed certain tracks there. You better get 
it straight. Let him take hold of that automobile and bead 
it just like the cow-catcher wa.s headed all the time .. 
By Mr. White: 
Q. Now this is the front of the engine-
A. .T ust let me take it and show you how it happened. I 
will caII this the engine. We come 1book up with three cars 
from 28th .Street yard, going to this warehouse, and we 
had three cars. We come in here and coupled the nine cars, 
which made nine, ten, eleven, twelve. We backed out of here, 
cut three of these cars off here, they come down 
page 245 } here and practically cleared this crossing. I goes 
from here over to here. This engine was up in 
here with these nine ears-we had twelve and throwed out 
three. So he come down here. AU right. I had left this 
crossing and here comes this automOlbile. Those cars had 
practically cleared this crossing. I come down to watch this 
crossing. 
Chesapeake & Ohio Ry. Co. v. Mamie W. Folkes. 183 
J. A. Bryant. 
· Q .. . I ju~t .want. to. get .this.. What you claim now is when 
you firshthis ~ngine o.r , train first came out it backed out 
the main line; ·are you. sure of thatf 
_A. Yes, he- come out here. - '-' · , 1 ,, 
Q. Came up baekingT · ~ .: ·: .· . .· 
~- Yes. That put. the engineer on the ~ight-hand side .. 
Q. Came out backmg and then shoved m forward. · Are 
yo:u sur~ of that? . 
_ 'A. Come in :µere, picked up nine cars because we had three 
~rs on the r.ear empty and nine to shift b:aek in. 
· Q. These · cars--:were you pulling 1~mt when_. this train 
started down there at' the time of the a~cident:--wer.e you go-
h1g to get empties 7 · . . . , 1 _ · 
. A. No, w~ had ,been 'in ·here· and·· gotten them out. I 
Q. And you were car.i:ying loaded boxcars y 
A. Yes, sir; shoved those nine cars out. 
Q. ~d this engine was headed this )Vay'/ · · · 
, . . A. Yes, sir. Let me show you just··a minute. 
page '246 } This man come ,up like .this. Here ·wer~ thes~ 
: . , ,• ,, . :cars down here ~nd it comes rig·ht along~ - . 
Q. When )"_Qu were between ·those tracks if thi~ engineer 
was f.acing YO\l and yo-µ saw this man coming up the road 
~(! you said it-is you:r duty to flag th~ train and not t.o watch 
for traffic, why.didn't y~u fl~g. ~ciu.r e:µgin~ei:J-· ., ,-· ., 
,. A. I told you-,.:. ·_ ,-:.-.· .. ,. , ,
1 
i··,.,,... ... 
Q. I asked you why you didn't flag your engineer Y 
A~ y OU wait until I tell you-. . . .. . (' .. 
' The· Court! Go ahead and answer; 
A. ( continued) · I was flagging this man when 'he turned in 
here and .th~t gave him . plenty of ~ill\e to .stop. If_ I ha~ 
known he was ·coming on up on this (}rossing like he did I 
would have plenty of time to shut my man Qff' and stop hlro. 
: · Q .. That is what I am asking. So it.wouldn't be any acci-
dent. Yon. are.sent t\lere to flag.and take.e~re of your en-
gine, aren't you f · · · 
.A.lam~: 
' Q. Just. answer that question. 
,·A.What was it, .. · 
Q. Y ou:w~re ·sent there as a ·part of the train crew to flag 
that train, weren't you 7 . . . . . 
. A. In .cas~ of. emer~ncy, yes, ·sir. 
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Q. Now, you saw traffic was coming along that 
pag·e 247 ~ road north, didn't you Y 
· A. Yes, sir. 
Q. And you didn't flag that train until it got within half 
of a boxcar length of the highway, did you T 
A. No-
Mr. White: That is all. 
The Witness: But-
Mr. Spicer: That is all right, Mr. Bryant. I will ques-
tion you on it. 
By Mr. White: 
Q. Now did you have any light on that rear boxcar that 
was backingf 
A. No, sir. 
Q. When that boxcar was in half a •boxcar length of the 
highwa..y where was your brakeman? 
A. He was up there above me where he could relay my 
signal. . 
Q. Did you see him Y 
A. Yes. 
Q. Where did you see him T 
A. Up there. on the main line where I showed you a while 
ago where you made that mark. 
Q. Then you mean to tell us now that the brakeman was 
on the main line when the engineer backed that train or 
backed thoi:;e cars into half a car length of the highway; is 
that righU 
page 248 ~ A. Sure; he come in there so he could see me. 
He was following along, walking along towards 
me. 
Q. Then to flag· your engineer you would have to flag a 
man over on the main line and he would signal the engineer 1 
A. That is rig·ht because the engineer couldn't be seen; 
he was on the straight. track and the cars around that curve 
there. That is wl1at this man is bac.k there for, to relay the 
signals. 
Q. vV11y wasn't he on that boxcar? 
A. He hadn't anv business there. I work the head end. 
He was baek by the' engine. y OU wouldn't have a brakeman 
on the car. 
Q. Then you didn't have your full crew there; the superin-
tendent was somewhere else Y . 
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Mr. Spicer: The superintendent wasn't supposed to be 
there. 
The Court: Objection sustained. If he said it, he is not 
supposed to say it again. 
Mr. White: So the jury will understand it-it is not im-
proper, but you won't let him answer it. 
The Court: He has already answered it. 
Mr. Spicer: You said superintendent. 
Mr. White: I meant the conductor. I talk all 
page 249 } kinds of ways ; I am sorry. 
RE-DIRECT E·XAMINATION. 
By Mr. .Spicer : 
Q. Mr. Bryant, will you just make · sure that you got it 
correct. When this engine cut off the cars on the main line 
will you indicate the direction of the position in which the 
engine was headed? I am just talking· about the engine. 
Using· the little automobile there to indicate, in which diree,. 
tion was the front of the engine 1 
A. In this direction. . 
Q. The front of it towards tTefferson,Avenuet 
A. That is right, shoving· the cars. 
Q. And shoving the cars into track D? 
l1.. Yes, sir. · 
Q. Is· that correct? 
·A. Sure. 
Q. Now did the engine stay in that direction all the time! 
A. Yes; no way you can change it. unless you take it around 
the Y and turn it. 
Q. Therefore, that put the engineer on which sider 
A. On the rig·ht side always. 
Q. On the northside or south? 
A. On the north side; on the right-hand side. 
page 250 ~ Q. Could the engineer see you from the posi-
tion he was when he started shoving the cars into 
track Df 
A. No, not where I was down here. 
Q. And 1JOw would you communicate with him? 
A. Signal this brakeman up here. 
Q. Through Mr. Wingfield? 
A. Yes, sir. 
Q. And by lantern f 
A. Yes, sir; I gave him the lantern and he sent word to 
the engineer. 
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· J. A. Bryant. · 
... ' . . . .. . . . 
Q. Did Mr. Wingfield have a lanternf 
A. Yes, ~ir. 
1 p ' By a Juror·: . . ' ' ' . . . ; . . ' . I • ' • 
Q. How 'far is the switch· point on the ~ai~ line from that 
J e:fferson Avenue crossing f . . . . 
A. I don·'t ·know1 -~~r; exil:ctly how far i#. Js~ 
,,_ . - .. . . . .... .. 
Mr; Spicer: ·we are inte1_1~ng to p~t ·~m. tq1ot;Ii~i: ~tness 
to show that. . 
A Juror: I think' the engiireer said ·about 1,600 feet.· · 
Mr. Spfoer·: No, that wasn't the point. 
~r. ~hi~e: No, it is 475; · · · · 
• • ' . .. . i . • .. ' . ~ By a ~ uror: · · · · · · · . . . .· . . .. 
· Q. When that car ·was half a car length from 
page· 251 l the road was the engineer past this brakeman Y 
A. No/ si:r: - . . . 1 · · ·. · 
Q~ The engine was baek ,of him¥ , · · · · · · · · -· · · · · · · 
!i-· Yes,. sir. · . :-·. 1., , ·.\ ,, ._ •• 
Mr. "Spi~er: I will have the engineer here. 
By~Mr: Spider: · ·.· · 'i .,· '"1 ., _ .. ' .·,·. 
Q. The _engineer couldn't see you why{. 
:·, A. Beca:use -it was comi])g around the curve. You:.see, he 
w~·\on~j~~~str~i~~t trn~fi aµ9 ~he car,·.,yJ~r~. wai°.:1'-':J;qup~ t~ 
here. : Ev~~ .~4e .fi.~~·l) co~ld:H ~' 1 ~e~. ~~. 'Q~t~·s l WJlS. oµ the 
op~c;>s1fe s1qe here:· I was. :on fµ~ m~~e .W:~~r~ I _cotil(j :~igµal 
the· other brakeman. ·: · - · · · · , 1 ,_., • • •• • 
(' : ~ f ... l. j •, ~ ,' . ' • ,. t. ..... ... !' ··~ ' • \.. l . j •• ... i: . . ~ ) ".. . . ~ .. ~ .. ·. -
,"/.RE~CROSS EXAMINATION. 
. • • : i ~ .. By Mr. White: .. , 
I. 
.. 'Q.- Pid. you ~~e, the lady there jump or .get ont of the auto-
mobil~- )[r: Bry.anU., ·, ... · . .' .. :·---'·: ,:. '. , . , ;· .: .l t 1_. 
. A.· l:low 1s tnatT, 
Q .. Did y.ou .se.e the ·lady .wh~n:~e:1got:J~ut of the auto-
mobilel . . . , , , . . 
A. No., I didn't' see . her when . she· got out.' 1 · ). 
I 
Witness stood aside. i. 
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Mr. White: Now, if Your Honor please, Dr. Coleman is here 
and I would like to put him on at this point. 
The Court: All right. 
page 25·2 t DR . .C. C. COLE,MAN, 
a witness introduced in behalf of the plaintiff, be-
ing first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. White: 
Q. You are Dr. C. C. Coleman 7 
A. Yes, sir. 
Mr. White: If it is agreeable to you, we will dispense with 
his qualifications. 
Mr. Spicer: Yes, we will admit his qualifications very 
readily, sir. 
By Mr. White: -
Q. Dr .. Coleman, was Mrs. Minitree Folkes referred to you 
sometime in 1939 7 
A. Yes, sir. , 
Q. Will you please tell the Court and jury what was done 
for her? 
A. Mrs. Folkes was ref erred to me in the latter part of 
October, 1939, by Dr. Donald Faulkner because she was com-
plaining of pain in her back and down her left leg which she 
ascribed to an injury she g·ot in November, 1938. 
Q. Will you speak a little louder, please? 
page 253 r A. I said she was complaining of pain in the 
lower back and left leg which she attributed to 
an injury she got in November, 1938. 
Q. What did you do 1 
A. Well, from examination and history which we got I 
thought there might possibly be a damage to one of the car-
tilages between the vertebrae and the lower back and thought 
she should be given such study as would be necessary to de-
termine whether she did or did not. So she was admitted to 
the Memorial Hospital on October 27, 1939, and these studies 
were carried out. 
Q. What did they consist ofY 
A. They consisted of careful examination of the patient to 
see just what we could mid out with reference to numbness 
and tenderness and weakness and other things that would be 
present in such a disability as she had and then it consisted 
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of spinal puncture to determine whether or not there were 
changes in the fluid in the spinal canal which would be in-
dicative of some pressure on some of the nerves of the lower 
part of the spinal canal. This was not sufficient to arrive at 
a correct diagnosis. So an injection of oil was made in~o 
the spinal canal and X-rays made which clearly showed in 
my opinion that she did not have pressure on these nerves 
· and that her complaints were probably of an or-
page 254 ~ thopedic natui·e; that is, referable to the bones 
of the hip, about the hip joint and lower spine. 
Q. Doctor, from the examinations made by you did you 
reach the conclusion that Mrs. Folkes had a lower back strain 
or which is sometimes called by orthopedic surgeons, I be-
lieve, sacroiliac strain? · 
A. Well, of course, we approached the question for the 
purpose of deciding whether she had a condition causing pres-
sure on the nerves and would, the ref ore, come in the cate-
gory of cases of that sort; we did not find that and I felt that 
by excluding this we had to consider sacroiliac strain or 
back strain, but the decision as to that point we left in the 
hands of people that treat those cases-Dr. Faulkner in this 
particular case. • 
Q. Did Mrs. Folkes complain of suffering during the time 
she was under your carei . 
A. Yes, Mrs. Folkes complained of a great deal of pain 
in the lower back, left leg, some indication of left leg inter-
ference with walking·, worse at times, but always constant 
complaint. 
CROSS EXAMINATION. 
By Mr . .Spicer: _ 
Q. The tests and the examination made by you 
page 255 ~ disclosed that there was no pressure on the 
nerves? 
A. On the nerve roots. 
Q. The ref ore, for the purpose for which she was sent to 
you the :findin·g was a negative one? 
A. A negative finding· in so far as that particular type of 
trouble is concerned. 
Q. And you simply referred her back to the orthopedic 
man who had referred her to vou? 
A. Yes, sir. "' 
Witness stood aside. 
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iage 256 ~ A. L. P. WlNGFIELD, 
a witness introduced in behalf of the defendant, 
being first duly sworn, testified as follows : 
DIRECT .EXAMINATION. 
By Mr. Spicer: . 
Q. Mr. Wingfield, what is your job with the Chesapeake & 
Ohio Railway? 
A. I was a brakeman at the date-the time that this ac-
cident happened. 
Q. You were a brakeman for the Chesapeake & Ohio in 
November, 1938 f 
A. Yes, sir. 
Q. At Newport .News? 
A. Yes, sir. 
Q. And how long had you been in the train service or yard 
service with the Chesapeake & Ohio? 
A. Twenty-six years this coming January. 
Q. And how long have you been working in Newport News 
for · the railroad? · 
A. All my life; approximately around thirty years. · 
Q. Where did you live in 1938 with reference to the cross-
. ing of Jefferson A venue involved in this· collision t 
pl\ge 257 ~ A. In 1938 I lived on Briarcliff Road, ab~ut 
three miles from that crossing. 
Q. In which direction from the downtown section of New-
port News?. 
A. I would consider that kind of north. 
Q. I show you a picture here, which is Exhibit _No. 4, taken 
from a point north of the main line looking south, showing 
the direction from which automobiles approach the crossing. 
You will note on the right-hand side of the picture there is a 
sign: "Newport News, City Limits"? 
A. Yes, sir. 
Q. Then is there something under that; State Highway? 
Is there any other wording under that Y In other words, I 
want to ask you was that sign there at that time? 
A. Yes, sir. 
Q. You know that of your own knowledge? 
A. Yes, sir. 
Mr. White: That is the sign that would be visible to one 
driving south? 
Mr. Spicer: Yes, sir. 
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Q. Now were you a member of the crew handling the cars 
that were involved in this collision T , 
A. Yes, sir. 
Q. With the automobile driven by Mr. Ent-
page 258 ~ wisle f · 
A. Yes, sir .. 
Q. What were you doing on that occasion? 
A. I. was working next to the engine, transferring signals. 
Q. I don't believe the gentlemen can hear you. Will you 
state that over? 
A. I was working next to the engine, transferring signal~ 
from the conductor and head brakeman to the engineer. 
Q. And the other brakeman was who! 
A. Mr. J. A. Bryant. 
Q. Will you just state what you were doing before the ac-
cident happened Y 
A. I was facing west-
Q. Can you look at this· map and indicatef 
.A. I can tell you. 
Q. Show us where yon were and what you were doing. 
A. Here is where I was, right up here about this switch; 
right along in that section there. 
Q. -Now it has been stated that some cars were droppe<l off 
on the main line. 
A. Well, those cars were picked up from number one track. 
Q. I am just going to ask you to take up after that was 
done. Where were you after those cars were set off and what 
did you dof 
.A. I was standing in this position, taking signals-look-
ing for signals. 
page 259 ~ Q. Where Y 
A. East of the crossing, facing west, watching 
this man at Jefferson Avenue crossing. 
Q. Along the main line track f 
A. No, sir, along the warehouse track. 
Q. I mean where you were f 
A. Oh, yes, I was on the main line. 
Q. Down towards the switch Y 
A~ I was on the northside of the Main line, on the engineer r~ 
side facing west. Here is Mr. Bryant clown here on the hig:h-
way, flagging the crossing, and I was here watching· him. 
Q. Where did the eng·ine go after the cars were cut off on 
the main line? "Where did the engine and the cars attached to 
it gof 
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A. I had a reverse mo~e to clear the switch to head back 
in the warehouse. 
Q. You mean it went in the direction away from Jefferson 
Avenue for what purpose? 
A. I dropped three cars down here, three empties that WE) 
couldn't use, over on the other track and backed up here-
Q. Indicate the direction-
Mr. White: Let the witness answer the question. I would 
like to have everything said. 
page 260 ~ A. ( continued) ·We picked up these three cars 
and reversed up to clear this switch and ran off 
on the main line and dropped the three cars down the main 
line and Mr. Bryant flagged this crossing and these cars al-
most completely cleared that crossing· just with the exception 
of a few feet. 
Q. What did you do? 
A. I was standing down here watching until that movement 
was completed and then I had to reverse my movement and 
I backed up the train to clear the switch and then headed 
back to the warehouse track. 
Q. Who threw the switch to enable the engineer to push 
the cars forward into the warehouse track D on the mapY 
The Court: You mean who threw the switch on the main 
line. 
A. I did. 
Q. And what did you do after you threw that switch or 
opened the switch? 
A. After I opened that switch I gave the engineer the sig-
nal to come ahead. 
Q. Do you know where Mr. Bryant was after the cars hag 
near about or practically cleared the Jefferson A. venue cross-
ing• on the main line? 
A. Yes, sir, I watched him complete his move-
page 261 ~ ment over to the warehouse track. 
Q. Where did he go? 
A. He started over this way down the highway. 
Q. Towards what? 
A. To this siding here leading to the warehouse, what we 
call the house track. 
Q. Indicating track D on the map? 
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A. Yes, sir. 
Q. What method of communication did you and Mr. Bryant 
and the engineer have! 
A. We have lamp signals. 
Q. A lantern Y 
A. Yes. 
Q. Did you have a lantern? 
A. Yes, a lighted lantern. 
Q. Did Mr. Bryant have a lighted lantern 7 
A. Yes, sir. 
Q. Did you see him go anywhere off Jefferson A venue Y 
A. He never left the highway until after the accident and 
I couldn't say whether he left it then or not because I stayed 
up here until the car was gone when I got to the crossing. 
·Q. After you signalled the engine to come forward on that 
warehouse track did you afterwards get a signal from Mr. 
Bryant¥ · 
page 262 ~ A. Yes, sir, I got a· come ahead signal when 
the car was ·here and I relayed it on to him. 
Q. Now did you get another signal from him just before· 
the accident happened Y 
A. Yes, sir, I got a stop signal. 
Q. By what means Y How did you get that Y 
A. Got it by the lantern signal. He was flagging the cross-
ing this way (indicating), I could see him all the time, and 
when he saw the· automobile wasn't going to stop he turned 
around and gave me a fast stop signal. · 
Q. What did you do? 
A. I gave it to the engineer immediately. 
Q. And did the engineer act on it? 
A. The engineer stopped instantly. 
Q. What? 
.A. Stopped instantly. 
Q. Did you have any difficulty seeing Mr. Bryant's lan-
tern? 
A. Not a bit in the world, no obstruction all the way. • 
Q. Had he been flag·ging with the lantern earlier in the 
evening? 
A. Yes, sir. 
Q. Did he have any duties to take him away from Jeffer-
son Avenue between the time he cleared-the cars cleared 
the J e::fferson A venue crossing on the main line and the time 
he went to the other crossing to protect the ware-
page 263 ~ house track Y 
A. None whatsoever. 
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Q. After the accident occurred and the cars made a stop 
was there any further movement made then Y 
A. The next move we made was a reverse movement. 
Q. For what purpose? · 
A. To pull the cars back out of the automobile. 
Q. To release the automobile Y 
A. Yes, sir. 
Q. That was made by whaU How did you get it! 
A. By lantern signal. . 
Q. Mr. Wingfield, are -you familiar with that track out of 
which tracks C and D come from the main line 7 
A. Yes, sir. 
Q. Can you tell from your experience there whether cars 
coming down that track make any noise? 
A. They grind on that curve to a certain extent. It is a 
deep curve there. . . 
Q. Does that cause them to make a noisef 
A. Yes, sir, the cars grind against the off rail there. 
Q. Which direction was the engi:pe headed 7 Will yon take 
this automobile and indicate on that map which direction the 
engine its elf was headed? 
A. The engine was headed west. . . 
Q. It was headed in a westerly direction Y 
page 264 } A. Yes, sir; what we call on the railroad-this 
would be east and west. If it had been headed 
towards Hampton, it would be east, but towards Newport 
News it was west. 
Q. And it stayed headed that way the whole time? 
A. Yes, sir. 
Q. Before the accident and afterwards? 
o/Yes, sir. 
/ CROSS EXAMINATION. 
Bv Mr. White: 
·Q. Mr. Wingfield, when those cars were drifted back and 
did not quite clear the traveled part of Jefferson Avenue did 
you put a lantern or any light on them? 
A. Your Honor, have you got that question rightT 
Q. These cars that you pulled out of D or C and cut back 
on the main line and kicked them westwardly or shoved them 
down so they drifted, as you say, and almost cleared the high-
way, did you leave a light on them? · 
A. I didn't have nothing to do with those cars at that time, 
but a lantern was not left on those cars because they come 
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down within the edge of the crossing clear of the concrete, 
but did not clear the 30-foot right-of-way. It is a 18-foot 
concrete roadway there, I understand. 
~Q. For my own information, these cars that were left here 
· on the highway, did they come out of track D or 
page 265 } were they sho'\'.ed down there and come down 
here? 
A. They were switched down this way. 
Q. What do you mean by switched Y 
A. They come up and got on the spur. 
Q. Well, please tell us how those cars got down there that 
were stopped on the main line at the traveled portion of the 
highway? 
A. These cars were dropped down there in motion. l cut 
them aloose from the main train next to the engine and they 
drifted down, as you call it, to the crossing. 
Q. Did you put any light on those cars after they had come 
to a stop? 
A. No, sir. 
Q. Was there any brakeman on them after you cl rifted 
them down there Y 
A. The brakeman was there to see them, to see that they 
went safely in the ·c1ear. 
Q. I asked you was any brakeman on those cars yon drifted 
down! 
A. No, the brakeman was at the crossing. 
Q. Then the cars would stop of their own momentum rather 
than by reason of being braked? 
A. Absolutely. 
Q. Nobody was on those cars yon kicked down theref 
A. It wasn't necessary for anyone to be on them. 
Q. Where w'as your conductor at this time¥ 
page 266 ~ When you went up here to flag-to give the signal 
for the engine to come down D and as the train 
was coming on into D where was your conductor 7 
A. Well, I couldn't say where he was. I know what he 
got off to do, but wha.t he was doing at that time-he was 
checking numbers on this track. 
Q. W a.s he with his train? 
A. Yes, sir, in the act of his duty. 
Q. I asked you was he with the train f 
A. Yes, sir. 
Q. Where was he? W a.s he anywhere near where the en-
gineer could see him or where you could see him Y 
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A. No, he wasn't where either one of us could see him. 
Q. N dbody could see him f 
A. Nobody but the head ,brakeman. 
Q. Could the head brakeman see him? 
A. Yes. 
Q. Who is the head brakeman? 
A. Mr. Bryant. 
Q. How many were in your train crew, including the con-
ductor, the engineer and :fireman-
A. Five in the crew. 
Q. And the conductor was over somewhere else looking at 
numbers on the cars; is t.hat right 7 
page 267 ~ A. Yes, sir. 
Q. Was there any light on that car that the 
engineer you were signaling w llich was backing going west, 
being backed into Jefferson A venue-was any lig·ht on it Y 
A. You mean the head car leading that way? 
Q. Yes. • 
A. It was a flagman at the crossing. 
The Court : He asked you if there was any light on there. 
The Witness: No light on it, not on that car there. 
By Mr. White: 
Q. You said the engineer stopped after you gave him 
the stop signal instantly? · 
A. Yes, sir. 
Q. Then if Mr. Bryant had signaled you just before the 
automobile came to a stop on track D and if you had sig"Ilaled 
the engineer, why then the engineer had plenty of time to 
stop before hitting the automobile, di.dn 't he! 
A. Well, I wasn't a.t that point of view. I couldn't say 
whether he had time to stop or not. ~e stopped as soon 
as he caught the signal. 
By the Court: 
Q. What is the reason f 
page 2-08 ~ A; I wasn't at that point. 
By Mr. White: 
Q. In other words, you didn't see the automobile-you 
didn't see the gentleman driving the automobile that stopped 
on the track f 
0 
196 Supreme Court of Appeals of Virginia 
A. L. P. Wingfield. 
A. I never saw t.he automobile until after the wreck was 
over. 
Q. Now it was Bryant's duty to go down there to flag the 
train; his duty was to flag the train, wasn't iU 
A. His duty was to flag the crossing. 
Q. Flag· that train for the crossing! 
A. No, flag the crossing for the train. 
Q. Flag the crossing for the train t 
A. Yes, sir. 
Q. Now it is his duty to flag that crossing for the train. 
You mean by that it was his duty to notify people who were 
traveling· that road that the, train was coming¥ 
A. With the signal, not by word of mouth. 
Q. With the signal Y 
A. Yes, sir. · , 
Q. Now if Mr. Bryant had signaled· you before the auto-
mo bile reached the track to stop the train and the engineer 
could have stopped in plenty of tim~ 
Mr. Spicer: He said he didn't know that. 
The Court : Let him finish. Don't answer 
page 269 ~ until I rule on it. 
By Mr. White: 
Q. Now if Mr. Bryant had signaled you before the auto .. 
mobile reached the track to stop the train and the engineer 
could have stopped in plenty of time-c.ouldn 't he¥ 
Mr. Spicer: I submit he has already testified he wasn't 
there. 
Mr. White: He certainly has not. 
The Court : Objection sustained. 
By Mr. White: 
Q. If Mr. Bryant' had signaled the automobile when the 
automobile was 50 feet or 20 feet from that track and Bryant 
had signaled you to stop the train, could the train have been 
stopped before it hit the automobile? 
Mr. Spicer: Objection. 
The Court: Objection sustained. 
Mr. White: Exception. 
The Court: You are asking for this witness' opinion and 
he has already said he didn't see the automobile. 
Mr. White : But he said the train came to an instantaneous 
Chesapeake & Ohio Ry. Co. v. Mamie W. Folkes. 197 
0. H. Phillips. 
stop when he gave the signal. Now it is obliged ·to follow 
if the automobile was 20 feet away from the track and he 
had given the same signal, it would have stopped 
page 270 }- the train in time. 
The Court: That calls for an opinion from the 
witness which is for the jury to arrive at in this matter. I 
make no comment on it either one way or the other, but it is 
not a proper question to be propounded ~o the witness. 
By 1\fr. White: 
Q. Did you go down -there at any time before the collision 
or did you get down there to the scene of the accident after-
wards? 
A. The accident was cleared when I got to the crossing, 
cleared up and the automobile had gone. 
Q. The· accident was cleared and the automobile- had gotten 
off the track before you went to the crossing? 
A. Yes, sir. 
Witness stood aside. · 
page 271 }- C. H. PHILLIPS, 
a witness introduced in behalf of the defendant, 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. S1Jicer : 
Q. Mr. Phillips, what is your job with the Chesapeake & 
Ohio Railway Company¥ 
A. Conductor.· 
Q. Conductor Y 
A. Yard conductor. 
Q. Where were you stationed in November, 19387 
A. Well, I was on number three crew. 
Q. I mean what p"oint? 
A. At what time? 
Q. I mean wha.t terminal? 
A.· Newport News terminal-Newport News and Norfolk 
terminal. 
Q. How long- have you been in yard and train service t 
A. Thirty years in yard and train service; twenty.five 
years with the Chesapeake & Ohio. 
· Q. How long have you been working in ~ewport NewsY 
-A. A!bout twenty-five years. · . 
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Q. Were you the conductor in charge of a crew 
page 272 ~ handling a group of oars on the night of N ovem~ 
ber 18, 1938, when a collision occurred involving 
an automobile driven by Rev. Mr. Entwisle! 
A. What was the date Y 
Q. November 15, 1938. 
A. Yes, sir. 
Q. Were you in charge of the yard crew that night Y 
A. Yes, sir. 
Q. Oan you state in general what the duties of a yard crew 
are! 
A. Well, they vary. It all depends upon the class of work 
you are working on; some work the coal tracks, some work 
the merchandise tracks and some the warehouse tracks. 
Q. Now the crew you had charge of on this night, what was 
the nature of the duties f 
A. ·warehouse work. 
Q. Did that mean placing cars and pulling cars from ware-
house tracks? · 
A. That is right. 
Q. Mr. Phillips, will you state where you were at the time 
the accident happened? . 
A. Well, I was around between warehouse number one and 
number two. 
Q. .You speak of the warehouses included in the 
page 273 ~ brewery group of warehouses f 
A. That is right. 
Q. And what were you doing there 1 
A. I was listing tl1e cars. I have to keep a book record. 
Q. A part of your duty is to keep a book record of the cars T 
A. Yes, sir, in and out, and sometimes seal records, but 
this particular time there weren't any seals. 
Q. Are you required to stay with the engine or stay on 
any cars attached to the engine when in charge of a yard crew 
doing this kind of work 1 · 
A. No, sir. 
Q. Do your duties take you to other parts of the yard or 
the tracks while the engine is moving cars f 
A. Yes, sir. 
Q. Does that happen frequentlyf 
A. Yes, sir, that is frequently. 
Q. That is part of the normal operation carried on, isn't 
il7 . 
A. Yes, sir. After you instruct your men as to what your 
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work is and what you are supposed to do why then your 
duties require you to be other places. Y:ou turn your work 
over to your rbrakem.en. 
Q. Had you given appropriate instructions to the members 
of your crew before this accident happened as to what they 
were supposed to dot 
pag·e 27 4 ~ A.. Yes, sir. 
Q. In the placement and pulling of cars from 
warehouse tracks-these were the brewery warehouse tracks Y 
A. Yes, sir. 
Q. Did you see the accident 7 
A.. No, sir. · 
Q. You weren't on the crossing when the accident hap-
pened? 
A.. No, sir. 
Q. Did you come up there a. short while afterwards? · 
A. I judge the time to be about ifive minutes afterwards. 
Q. Did you observe the engine and cars had made a stop 
around the Jefferson Avenue crossing while on one of the 
warehouse tracks Y 
A. My first attention was attracted to the headlights of 
the automobile being turned in a westerly direction. I was 
walking east. • 
Q. You were west of Jefferson .A venue and walking east? 
A. That is right. · 
Q. And you sa:w the headlights of an automobile 7 
A. :Yes. I didn't hear anything; just simply knew the 
automobile was not in a normal position and that was the 
first I noticed of it. · 
Q. And you came down to the crossing? 
A. Yes, sir. 
Q. Did you talk to the driver of the automobile 
page 275 ~ -the man you understood to be the driver of the 
· automobile? 
.A. Well, I got the necessary information, asked his name, 
to make out the report. 
Q. Did you hear Mr. Bryant ask him any question about 
the accident? 
A. No, I can't say that I heard Mr. Bryant ask him any 
question. · 
Q. Did you hear Mr. Entwisle say anything to Mr. Bryant 
about it? 
A. I asked ]\fr. E'ntwisle his name and he g·ave me his name 
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and during the discussion I heard :Mr. Entwisle make the 
remark that he seen Mr. Bryant in the highway. 
Q. Did he make any other explanation? 
A. No, aft.er I had g·otten the information that I wanted 
why I asked him if there was any information he wanted and 
he said he thought he had what information he needed. 
Q. Did you hear him make any complaint to the effect that 
Mr. Bryant wasn't in the highway before the accident hap-
pened! 
A. No, I didn't. 
Q. Did you hear him state in what direction he was look-
ing· before the accident happened? 
A. I heard him state that he seen some cars on another 
track and that he thoug·ht he was being flagged for those 
cars. 
page 276 ~ Q. Mr. Phillips, you know what track it was 
that the collision occurred on-on what track the 
engine and freight ·cars were. You have that in your mind, 
what track it was? 
A. Yes, sir. 
Q. Do you lmow whether cars coming off the main line 
into that track make any noise coming down on those rails 
there? 
A. Well, yes, they would make a noise on the rails. 
'Q. What kind of noise? 
A. It would be kind of a grinding, a ringing noise from 
the wheels in traveling· on a rail not used continuously around 
a curve especially. 
Q. There is a curve there just before they get to the hig·h-
way coming· off of the main line? 
A. Well, there is one curve coming directly off the main 
line and then another one west of the highway. 
Q. There are two curves •between the point of the switch 
and the highway? 
A. That is right. 
Q. Now, Mr. Phillips, was it anybody's duty to protect 
the crossing· as the cars were ,being pushed down this ware-
house track crossing J e:fferson Avenue? 
A. Yes, sir. 
Q. Whose duty was it' to protect the crossing! 
page 277 ~ A. Well, at that particular time, it was the duty 
of Brakeman Bryant to protect the crossing. 
Q. It was his duty to protect the traffic on the highway Y 
A. That is right. 
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Q. To give signals to them? 
A. To automobiles using the highway. 
Q. And give signals to the engineer, too, or have signals 
relayed to the. engineer if he couldn't see them Y 
A. That is right. 
Q. How does your crew work in the nighttime; by what 
means of signal f 
A. Well, by lamp signals. 
Q. Did you have a lantern with you? 
.A. Yes, sir. 
Q. Do you know whether M:r. Bryant had one with him Y 
A. Yes, sir. It is my duty to know they have got them. 
Q. Did you have any other duties to perform down at the 
west side of Jefferson A venue if these cars had oome on 
over Jefferson Avenue without there having ·been any col-
lision or anything for tl1em to stop 1 
A. Yes, I would have had to transfer signals to the en-
gineer because these are stub tracks leading .. into the brewery 
and they are protected by the bumping bloc.ks you ref erred 
to. 
page 278 ~ 
Q. At the end of the track! 
A. Yes, sir, and we have to see that those cars 
are stopped. 
CROSS EXAMINATION. 
Bv Mr. White: 
· Q. Mr. Phillips, on the night in question was it a dark 
night? 
A. Well, it was dark, yes. 
Q. That is what I asked you. 
A. Yes, sir. 
Q. Is the railroad crossing a.t Jefferson Avenue· at this 
particular point on the same level with the highway? Are 
those tracks that cross .Jefferson Avenue on the same level 
with tl1e hi~hway? 
A. "\Veil, I would say yes. 
Q. Were you present when the cars were kicked down on 
the main line! Were you present at the time when the cars 
kicked down on the main line bad come t.o a stop? 
... t\... YOU mean when the switch was made f 
Q. I mean when your crew pulled the cars out of D and 
. kicked, the cars on the main line westwardly? Were you 
present when those cars came to a stop? 
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A. No, sir. . 
Q. Then you don't know whether it was any light placed 
on them or not, do you¥ 
.A. Light placed on what 1 
Q. On the cars that were kicked down the main line Y 
.A. Light placed on the cars Y 
page 279 } Q. .Yes . 
.A. No, sir; I wouldn't imagine it would be any 
light placed on the cars. 
Q. You don't know anything about the facts and circum-
stances surrounding the collision¥ 
.A. No, only what I later found out. I wasn't present at 
the time of the accident. 
Q. You don't know where Mr. Wingfield was or Mr. Bryant 
was at the time just preceding the accident, do you Y 
A. No. I know M.r. Bryant got off at Jefferson .A venue 
highway, but after he got off I couldn't tell you where he 
was at. I knew he was in the vicinity of Jefferson .A venue. 
Q. Don't let's presume. Do you know where he was? 
.A. Well, I have every reason to believe that he was in 
that vicinity. 
Q. He was in the vicinity, but you don't know what posi-
tion in relation to your tracks he wasi 
A. No, I couldn't state definitely. · 
Q. Mr. Wingfield, in a crew of that kind who is the head! 
I mean by that who is in authority of that train, the con-
ductor? • 
A. Are you addressing Mr. Wingfield Y 
Q. I beg your pardon, Mr. Phillips. Who in 
page 280 } a crew of that kind-is the conductor in charge t 
A. Yes. 
Q. The engineer and fireman and brakeman and flagman 
are under your supervision? 
.A. That is right. . 
Q. Now do you know how many cars were in the train that 
were being· shoved down the trac.k D at the time of the acci-
dent? 
A. Nine. 
Q. The engine with nine cars coming at a rate of speed 
five or six miles an hour, in what distance could the engineer 
stop that train Y 
A. Well, that depends upon the kind of signal that the 
engineer received. 
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Q. What do you mean? I don't understand; if you don't 
mind making an explanation of that. 
A. Well, it all depends on whetlier you want him to stop 
in emergency or stop slow. 
Q. If you want him to stop in emergency at that .rate of 
speed. what distance should he be able to stop that train in? 
A. If he were given an emergency stop signal and it would 
be relayed, of course, it would be a little variation of time 
for the signal to be relayed from one to the other and I will 
say to stop that cut of c~rs at that rate of speed 
page 281 ~ he wouldn't exceed 15 feet. 
Q. If he just got the ordinary signal to stop 
going, in wha.t distance, going· at that rate of speed, could he 
stop? 
.A. Well, now, the ordinary stop signal or slow stop signal, 
you use that when you are going to couple up other .cars; a 
slow stop. 
Q. So I won ''t be misunderstanding· you, will you tell the 
Court and jury what distance this train we are talking about 
could have stopped under any a.nd all oircnm~t.ancesY You 
have stated he could have stopped in 15 feet on an emergency 
signal. Is there any condition of things that he wouldn't 
have stopped as quic.k as that? 
A. No. The emergency means stop now; it doesn't mean 
keep coming. 
Q. I don't understand. Is there any signal to come on 
slowly when you wa.nt to stop? 
A. Yes, sir, that is rig·ht. 
Q. You don't know what·the nature of the signal was that 
Mr. Wingfield gave the flagman and the flagman gave the 
engineer on this occasion, do you? 
A. You mean Mr. BrvanU 
A . .Yes. I am sorry; .. I c.a.n 't get names straight. Of your· 
own knowledge do you know what signals were given? 
A. No, I don't; I couldn't state what signals 
page 282 ~ were given. The only thing, I could presume what 
signals were given. 
Mr. White: That won't help us much. You can stand 
aside. 
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RE-DIRECT EXAMINATION. 
By Mr. Spicer: 
Q. The method of signaling in the da.rk is bow? 
A. It depends on a lot-
Q. I mean the method. How do you signal? 
A. All depending· on whether you want to prooeed, stop or 
back. 
Q. I don't mean any particular signal. I mean how do, you 
transmit a signal? 
A. ,ve transmit them with the lantern at night and hand 
signals by day. 
Q. Is the air put on the c.ar.s that are shifted in a move-
ment of this kind f 
A. No, sir. 
Q. Does that affect the space in which a group or cut of 
cars, as many as nine cars, can stop 1 
A. Well, the only thing it would affect would be the slack 
which would ,be in the car. 
·Q. There is frequently, depending on conditions, slack in 
between cars? 
A. I would say in a cut of nine cars it would 
page 283 ~ be somewhere around 6 feet of slack. 
R.E-CHOSS EXAMINATION. 
By Mr. Wbite: 
Q. Mr. Phillips, let me ask you this question. I under-
stood you to say that this g·entleman that claims to have 
been in the highway was sent there to flag traffic? 
A. That was his duty, to flag traffic. 
Q. Now if traffic is g·oing west-
A. West? 
• Q. I mean going north; automobile traffic going north and 
the flagman is out in the road to flag· traffic going north, for 
that flagging· or signaling to be of any benefit to the person 
traveling the highway would he not ha.ve to be south of the 
track that he is being flag·ged for? 
A. No, sir. 
Q. If I were going north and saw a flagman-a gentleman 
in the street flagging-a gentleman in this street north of 
C. wouldn't I have a right to assume that I could drive up 
to the point wl1ere the flagman is? 
A. No, sir. If he was south of here flagging you, he would 
be in a position so that he could not relay signals to the 
brakeman on the engine end. 
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Mr. Spicer: Referring to a point south of track D on 
the map. 
page 284 } The Witness : Rig·ht here. 
By Mr. White: 
Q. He would be out of line of signaling the brakeman-
A. If he was here. 
Q. If he was south of D, he would be out of the line or 
out of vision to flag the brakeman;; at the same time he- would 
be at a point where traffic would have to stop to keep from 
being injured from traffic on D 1 
A. ·what are you going to do with traffic running south if 
he were over here 1 
Q. Then, under that state of facts, you think one man· 
there in between the tracks was sufficient f 
A. Absolutely sufficient. 
Q. Aren't all the signs you have-for instance, when a 
railroad company place~ signs on the approach of a railroad 
crossin~·, the sign for traffic going south would be to the 
north of it, wouldn't it f 
A. You mean the approach sign to the railroad crossing! 
Q. The sign that there is a railroad crossing going across 
that hig·hway f 
A. Yes, sir. Generally it is aTound WO feet from the cross-
ing. 
Q. The question I asked you was when you place a sign 
to notify the traveling public going south that there is a 
railroad track, you place that sign to the north 
page 285 ~ of that track, don't you f 
A. Let me understand exactly what you mean. 
Let's get toget11er on it. 
Q. At the main line there is a cross-arm mark up there 
for the railroad, isn't iU 
A.. That is right. 
Q. Now that sign notifying· traffic going south is to the 
north of that t.rack, isn't it? 
A. That is rhd1t. 
Q. Now you have a sig11-a cross-arm sign with the· state-
ment. on it '' R R '' crossing to the south of the main line, 
haven't you 1 
A. Yes, sir. 
Q. That sign is south of the main line, is it not? 
A. Yes, sir. 
Q. In other words, you place that sign notifying there 
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is a railroad track before the man or the passenger gets to 
the track, don't you Y 
A. That is right. 
Q. Now the object of your putting a man down in this 
highwa.y with a lantern was to op~rate the same as the sign 
· you had on the main line track-stationary sign Y 
A. No, these are stationary signs. The flagman we have 
with the crew is not stationary. 
Q. The signs you have at the main line are to 
page 286 ~ notify passengers there is a track there, isn't iH 
A. Sure. 
Q. Now when you place a man down here with a lantern 
his object was to notify traffic that there was a track theret 
A. That is right. 
Q. Then you didn't place him in the same-you plac.ed him 
in this instance north of the track on which the engtne and 
cars were coming down, didn't you! 1, 
.A.. We placed· him over here with a lighted lantern that a 
man ·Could see five blocks away in approaching on the high-
wav in either direction. Q. I asked you if you didn't place him north of track D 
for northbound traffic? 
A. I answered that question by saying· yes. 
Mr. White: I thank you sir. That is all I want to ask 
/ you. 
RE-DIRECT EXAMINATION. 
By Mr. White.: 
Q. Mr. Phillips, yon stated that you signal by lanterns 
at night. Did you know how far· from your experience lan-
terns like that can be distinguished clearly enough to make 
out the ·signal being given V 
Mr. White: I object unless he shows bis qnali-
page 287 ~ ficat\ons. 
The Court : Objection overruled. 
A. Well, we handle cuts of a hundred cars of a night and 
use hand and lamp signals night and day through the yard. 
Q. Where the man giving· the sig'Ilal and the man who re-
ceives the signal are something like a hundred cars away 
from each other t 
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A. That is right. 
Q. Can that be done effectively and safely? 
.A.. Yes, sir. You see a lig·hted lantern at night farther 
than a hundred cars. In the daytime sometimes in handling 
a long cut of cars we use a white handkerchief or a white 
piece of paper to transfer signals. 
. Q. Did you see the lantern Mr. Bryant ·brought up here to 
the Courtroom Y 
A. No, I didn't see the lantern. 
Q. I just want to ask you if that is the type of lantern 
that you referred to and if that lantern oan be seen for the 
. approximate distance just indicated 1 
Note: Counsel exhibits lantern to witness. 
A. I explained we distr~bute those men to give a signal 
with that lantern. The engineer in that length of cars will 
see the signal the same distance that tl1e brakeman receives 
that gives it to him. In relaying signals you are distributed 
for giving signals. In handling a cut of cars of 
page 288 ~ 100 cars that brakeman might be 25- car lengths 
from the engine. It all depends upon the place 
where we are handling· that cut of cars, but it can be effec-
tively· seen a hundred car lengths. 
Q. You don't require your men in protecting the crossings 
to step back and forth from one side of the track to the 
other, do you 7 
A. No. It is customary for him to face the traffic that is 
using that crossing in giving the, signal. 
Q. He is not expected to stand in between the rails of the 
track, is he 7 
A. No, sir. The safety rules won't ·permit that. 
Q. Nor is he supposed to stand within the overhang of 
the cars, is he? 
A. No, sir 
Q . .You have referred to the lantern used to give signals 
which can be used. effectively a.t a distance of 100 car lengths. 
Would that statement apply to a lantern of this type T 
A. That is the regulation lantern used iby the Chesapeake 
& Ohio Railroad Company for the purpose of transferring 
signals and other uses tlmt might 1be required by your duties 
to use one. 
Mr. Spicer: This is the lantern submitted by Mr. Bryant 
as the lantern used on the night of the accident. 
Witness stood aside. 
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a witness introduced in behalf of the defendant, 
being· first duly sworn, testified as follows: 
DIRECT EXAl\HNATION. 
By Mr. Spicer: 
Q. Mr. Graves, what is your job with the Chesapeake & 
Ohio Railway Company? 
A. Locomotive fireman. 
Q. Were you a member of a yard crew moving some cars 
which were involved in a. collision with the automobile driven 
by Rev. Entwisle in November, 1938? · 
A. Yes. 
Q. At Newport News? 
A. Yes. 
Q. How long have you :been engaged in railroad train or 
yard service Y 
A. Twenty-two years. 
Q. Were you a mem'ber of a yard crew in charge of Con-
ductor Phillips who just testified on the occasion I just re-
f erred to? 
A. Yes. 
Q. Where were you when the accident occurred Y 
A. On the locomotive. 
page 290 ~ Q. In what capacity were you acting? 
A. As fireman. 
Q. And who was your engineer? 
A. Engineer Hudgins. 
Q. Mr. Graves, were you near enough to Jefferson Ave-
nue to .see what happened? 
A. No, I wasn't. 
Q. "\Vere you in position to see in front of the lead of the 
front car that was ahead of the engine? 
A. No, I wa.sn 't. 
Q. What was the first you knew something· had happened f 
A. ·when Engineer Hudgins applied his brakes-automatic 
brake in emergency position I realized he was making a.n 
effort to stop as quick as possible. 
Q. He made an emergency stop? 
A. Yes. 
Q. The sig·nal for that stop, did that come through you f 
A. No. 
Q. Were you in position to receive a signal from either · 
of the brakemen Y 
A. No. 
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Q. Because they were-
A. On tl1e engineer's side, the right-hand side. I was on 
the left-band side of the locomotive. 
Q. Now the gToup of cars being pushed over 
pag·e 291 }- Jefferson Avenue at that time were going in a 
westward direction; is that right? 
A. Yes. 
Q. And t]ie engine was headed-the front of the engine 
was headed in which direction? 
A. West, following the cars. 
Q. Mr. Graves, did you hear right after the accident oc-
curred any statement made by i.rr. Entwisle as to whether 
he saw Mr. Bryant or the flagman or not? · 
A. He did make that state:r;nent in my presence. 
Q. ·what did you bear him say? 
A. He was asked by Mr. Bryant did he see the stop signal 
given and he said, "Yes, I saw that stop signal given, but 
I was :under the impression that you were stopping me for 
some cars standing over on the main line' '-just west of 
the main line practically clear of Jefferson Avenue crossing. 
Q. Do you know a.bout how fa.st this engine. was going at 
the time the emergency brake was applied by the engineer? 
A. I would judge about 4 miles an hour, not exceeding 5. 
Q. Do you remember where the engine stopped? 
A. It stopped at a. point just beyond the main line ibefore 
we entered the switch going into this warehouse track. 
Q. Will you indicate the switch you refer to on this map 
introduced in evidence; which switch you are talking aJbouU 
A. This switch up here. The engine was some-
page 2,92 } where in this vicinity right here and the cars 
were headed through this way, about nine or ten 
of them, boxcars. 
The Court: ·witness indicating the switch on the main 
line. 
Q. You said the engfoe had not at that time left the main 
line? 
A. No, sir, it hacln 't. It was still back of that switch 
point. 
Q. Now do yon know from your experience whether the 
cars :beh1g shoved on that track which branches· into tracks 
C a.nd D, indicated on this map the· warehouse track, make 
any noise? 
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A. Well, they do when the wheels grind on that rusty 
rail because the rail is not used many times in a day and in 
pinching around that curve they do have a tendency to make 
a. squealing fuss. 
Q. Due to the curve and the rust Y 
A. Yes, the curve and the rust on the rails. The track 
is probably not used over once or twice a day. 
By the Court: 
Q. About bow long is your enginef 
A. The locomotive 7 
Q. This one that was being used that night f 
.A. About 60 feet. 
page 293 } By Mr. Spicer: 
Q. You a.re just giving an estimate f 
A. Yes, sir. 
Q. Do you know what engine this was Y 
A. The number of the engine? 
Q. Yes. 
A. I can't recall what engine. It was a typ~ C-16. 
CROSS EXAMINATION. 
By Mr. White: 
Q. Mr. Graves, you are certain aibout the engine not having 
gotten off of the main line at the time the boxcar reached the 
automdbile Y When you got the emergency signal the en-
gine had not left the main line? 
A. No, sir, it had not. 
Q. With the curve in there and the engine on the main 
line, where would the flagman have to be-this is track D-
where would the flagman hR",re to be for the engineer to see 
him? The engineer couldn't see him, could he? 
A. The engineer couldn't see him with the engine back on 
the main IiJ\e. 
Q. Now if the flagman was on the main line he could relay 
the signal? 
A . .Yes. . 
Q. Do you l1a.ppen to know where the flagman 
page 294 ~ was on this occasion? 
A. N 0 1 I did not. 
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RE-DIRECT E·XAMINATION. 
By Mr . .Spicer: 
Q. You were on the side opposite, weren't you from where 
the fl.3..oaman was located t 
A. Yes, sir. 
Witness stood aside. 
page 295 ~ E. L. HUDGINS, 
a witness introduced in behalf of the defendant, 
being first duly sworn, testified as follows : 
I 
DIRECT EXAMINATION. 
By Mr. Spicer : 
Q. Mr. Hudgins, what is your jOib with the Chesapeake & 
Ohio Railway Company? 
A. Locomotive engineer. 
Q_. How long have you been a locomotive engineer? 
A. Twenty-three yea.rs. 
Q. Were you a member of a yard crew on duty at New-
port News terminal. on the night of November 15, 1938, when 
an accident happened involving an automobile driven by Rev. 
Entwisle? 
A. Yes, sir. 
Q. Mr. Hudgins, you were not near enough to the accident 
to see it happen-not in position to see any collision happen Y 
A. No, sir. I didn't know there was an accident a.t the 
time ; it was sometime later. 
Q. Do you recall starting to push some cars into the ware-
house track over Jefferson Avenue crossing, the 
page 296 ~ cars being· ahead of the engine, Do you recall 
starting that movement Y 
A. Yes, sir. 
Q. Did you receive any signal after that movement had 
been started? 
A. Only the final stop signal, the emergency stop signal. 
I received that and applied my brakes immediately. 
Q. Who did you receive that signal from? 
A. Brakeman Wing,field. 
Q~ You got that from him directly? 
A. Yes, sir. 
Q. The emergency signal? 
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A. Yes, sir. 
Q. And what did you do Y 
A. I applied my brak~s in emergency. 
Q. Did they talrn ef-f ect in the proper way? 
A. Yes, sir; the engine and cars stopped within a few 
feet. 
Q. You did not have any air on the cars, did you? 
A. Not on the cars, no. 
Q. Does that have any effect on the space in which you 
can stop? 
A.. Possibly so. 
Q. \V11ere you have ca.rs in front of the engine Y 
A. Yes, sir. The difference is just the slack, a. very short 
distance. 
page 297 ~ Q. Can you say how fast your engine was pro-
ceeding at the time you got this emergency stop 
signal? 
A. I would say a.bout 4 miles an hour. 
Q. How does that compare with the usual speed in going 
over this particular crossing? 
Mr. White: I object. That ha.sn 't anything to do with 
this case. The speed it was going at thi~ particular time is 
what we are interested in. 
The Court: Objection sustained. 
By l\f r. Spicer: 
Q. Do you know where the engine was when it stopped as 
a result of the emergency application of the brakes that was 
made iby you? 
A. I would say yes, approximately. 
Q. Had it passed the main line switch into the warehouse 
track? 
.A. No, sir. 
Q. Do you remember the number of what engine this was? 
A. 209. 
Q. Is that a yard engine Y 
A. Yes, sir. 
Q. When you have as many as nine or ten cars in front 
of an engine, are you in position to lmow exactly when you 
are approaching a crossing ahead! 
Pl.. No, sir. . 
page 298 ~ Q. And how do you carry on communication 
with the other members of the crew in making 
your engine movements; by what means? 
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A. There is usually two brakemen on the crew and one is 
on the leading end and the other is next to the engine; he re-
lays the signals to the engineer. 
Q. And how· do they relay them in the nighttime 7 
A. By use of lights-lamps. 
Q. Could you tell from where you were sitting in the en-
gine at this time w.here the front of these cars was or the 
front of the first car was when you got the signals 1 
A. No, sir. 
CROSS EXAMINATION. 
Bv Mr. ,Vhite: 
"Q. Do you know where the end car was when you came to 
a stop! 
A. No, sir. 
Q. Do you know whether the end of the car had cleared 
Jefferson A venue f 
A. No, sir. 
Q. You never went back to see f 
A. No, sir. 
Q. Now did I understand that after you got 
page 299 }- that emergencv signal you stopped in a few feet? . 
A. Yes, sir." 
Q. ·what do you mean by that; 2 or 3 feet? 
A. I would say 5 or 6 feet. 
Q. If the end of your train-and I mean by that the end 
of the boxcar-was being shoved westwardly across the high-
way and you stopped within 4 or 5 feet, then you didn't get 
the sig,1al until that car was more than half way across the 
highway, did you 1 
!fr. Spicer: I don't think he can answer that. 
The Court: If he can answer it, I will let him do so. Ob-
jection overruled. 
A. I couldn't say about that. 
Q. Maybe I clidn 't make that clear. This is the hard sur-
face of Jefferson Avenue. The evidence is this is about 20 
feet wide and here your tracks are coming across here. Now 
if the evidence is that the rear end of your car stopped west 
of this highway ·UP here and you stopped within 3 or 4 feet 
of this highway-
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The Court: Did the witness say he stopped within 3 or 4 
feet! 
By Mr. White: . 
Q. I mean 5 or 6 feet; then you didn't get the emergency 
signal until the rear end of that car was over half way across 
that street, did you f That is perfectly plain, 
page 300 ~ isn't itY 
A. I ha':e no idea-I had no idea where tbe end 
of· that leading car was when the emergency stop signal was 
given. 
Q. I understand that, but the testimony is-assuming that 
the tail end of this train, if I might call it that, went be-
yond the western boundary line of the main traveled high-
way and that highway is 20 feet wide and you stopped within 
5 or 6 feet, then you didn't get the emergency signal until 
you were ·at least half way across the highway, did you? 
A. Well, I don't know. I still stick to my statement of 5 
or 6 feet. That is approximate, you understand. 
The Court: ,All right. He has answered it; said he didn't 
know. 
By Mr. White: 
Q. Half of 20 is 10, isn't itf 
The Court: Mr. White, I am not going to let you take this 
witness and question him on obvious calculations if half of 
20 is 10 and half of 10 is 5. The jury Imows that. 
Witness stood aside. 
page 301 r C. L. ALDERSON, . 
being recalled in behalf of the defendant, testi-
fied as follows: . 
DIRECT EXAMINATION. 
By Mr. Spicer: 
Q. Mr. Alderson, do yon know the length of yard engine 
209? • 
A. That engine was 69 feet 4 inches. 
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Q. Do you know what the length of Chesapeake & Ohio 
boxcars are? Are they all the same length f 
.A.. No, they vary. The length of .Chesapeake & Ohio box-
cars run from 36 feet to 50 feet. 
Witness stood aside. ~ 
page 302 }- S. H. POORE, 
a witness introduced in behalf of the defendant, 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Spicer: 
Q. What is your position with the Chesapeake & Ohio Rail-
way Company? 
A. Assistant division engineer. 
Q. You are located at Richmond? 
A. At Richmond. 
Q. One of the gentlemen of the jury asked a question as . 
to the distance from the edge of Jefferson A venue to a cer-
tain switch which is located on this map which is scaled from 
1 inch to 20 feet. Have you made an observation on the ground 
as to that distance? 
· A. That is about from this point to-
Q. To the main line switch from the point of the· edge of 
Jefferson Avenue; that is the east edg·e of Jefferson Ave-
nue to the point of connection, which I believe is the point 
of frog on the main line track and the track out of which track 
C and D come? 
A. I didn't make an observation just as you 
page 303 ~ described, but I did make an observation of the 
main line to the point of frog. 
Q. Can you make a calculation from the information vou 
did develop Y .. 
A. I can make a measurement from this map. 
Q. Make that, please .. 
A. Approximately 389 feet. 
Q. To the point of the frog? 
A. Yes. 
By Mr. Leake : 
Q. From what point? 
A. From the east edge of the concrete portion of Jefferson 
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Avenue along this track-along the sidetrack to the point 
of frog. 
The Court: To the point of whaO 
Mr. Spicer: Frog. 
By Mr. Spicer : 
Q. The point of frog is the first rail connection between 
the two tracks? 
.li. Yes, sir. 
Q. Now carry it on to the point of the switch? 
A. 472 feet to the point of switch. 
Q. Now, Mr. Poore, did you make any observation on the 
ground there of the view that a person would have going 
north on Jefferson Avenue from the north line 
page 3CM ~ of 36th Street and J e:fferson A venue towards the 
right? 
A.. I made some observations along those lines. 
Q. What did they show¥ 
A. I walked down the main line of the railroad track as 
far as I could and yet see the railroad crossing sign that is-
Q. The disk sign! 
A. The disk sign shown on this map. 
Q. As south of all the tracks? 
A. Yes, sir, south of the crossing·. I walked down a dis-
tance down there. I can give it to you if I may ref er to my 
notes. 
Mr. Spicer: Certainly. 
Mr. White: I am assuming this gentleman made his ob-
servation at night? 
Mr. Spicer: Daytime. 
Mr. White: Then I object. 
The Court: Objection overruled. 
J\fr. White: Exception. 
The Court: The jury knows it has been stated he made 
that observation in the daytime and you may ask him if he 
can see the same distance at night. 
A. (continued) 434 feet from the center of Jefferson Ave-
nue to the point of the main line where I could 
page 305· ~ still see the disk sign south of the crossing. 
Q. Wbat would be the first obstruction to the 
view or cut off the view at that distance? 
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A. The warehouse indicated on the map. 
Q. On the east side of Jefferson A ~enue crossing f 
A. Yes. 
Q. How far is the warehouse from Jefferson Avenue! 
A. I would have to refer to my notes. 
Q. All right. 
A: The warehouse is 214~ feet from the center line of tTef-
f erson A venue. 
CROSS EXAMINATION. 
Bv ::M:r. White: 
.,Q. Were the observations you have referred to made in the 
daytime or at nighU 
.A.. In the daytime. 
Q. If the night was dark and you were at the first frog, 
how far could you see and what could you see, if anything! 
A. In the absence of any lights I don't know what I could 
see, I am sorry to say. 
RE-DIRECT EXA.l\HNATION. 
By Mr. Spicer: 
Q. vVhat is the nature of the ground in between-assuming 
you were standing in the highway right opposite 
page 306;} that disk sign and looking to the right? 
A. The ground is substantially flat. 
Q. Does the ground or anything on it constitute any ob-
struction to the view? 
A. v\T ell, there is a growth of weeds on it, the day I was 
. there. 
Q. How high, approximately? 
A. I should say they are possibly in places as much as five 
feet high. 
Q. Is that uniform? 
A. No, it is not uniform. 
Q. Most of it is much lower than that t 
A. Yes. 
,vitness stood aside. 
Testimony concluded. 
pages 307-313 ~ (Map-See ExhiNts.) 
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page 314 ~ The document, plat and photographs introduced 
in evidence in the foregoing testimony and re-
f erred to therein, were as follows: 
Eochibit A-Certified Copy of Order of Circuit Court of 
Warwick County, entered on May 20, 1921; . 
E-xhibit B-Plat of Survey, designated "Plat showing sec-
tion in vicinity of intersection of C. & 0. R.y. tracks and Jef-
ferson Ave. near northerly limits of Newport News, Va."; 
Exhibit I-Photograph No. 1---'Camera about in the cen-
ter of Jefferson Avenue, 15 feet south of the south edge of 
36th Street, looking north, or the direction which automobile 
was moving; 
Exhibit 2-Photograph .No. 2.-Carriera standing on the 
west side of Jefferson Avenue, about 22 feet south of No. 
3, or the southernmost track, looking northeast; 
Exhibit 3-Photograph No. 3-0amera in center of J effer-
son Avenue, 67 feet south of the southernmost rail of No. 3 
track, looking north ; 
Exhibit 4-Photograph No. 4--Camera in center of Jeffer-
son A venue, about 90 feet north of the northernmost rail of 
the main line, looking south, showing direction from which 
automobile approached crossing; 
·Exhibit 5-Photograph No. &-Camera about 90 feet west 
of the west edge of Jefferson Avenue, between the main track 
and spur tracks, looking east, showing the direction from 
which cut of cars approached crossing; 
Exhibit 6-Photograph .No. 6-Camera in the center of 
Jefferson Avenue; 27 yards north of the northern-
page 315 ~ most rail of No. 3 or the southernmost track, look-
ing south, showing the direction from which au-
tomobile approached crossing; · 
and are herewith made a part of this Bill of Exceptions . 
.And this being all the evidence introduced in the case, the 
defendant, by its attorneys, objected to any instructions being 
given by the court authorizing a recovery by the plaintiff, 
on the following grounds : 
1. That the evidence shows as a matter of law that there 
was no negligence on the part of the defendant. 
2. The evidence shows that there was no negligence on the 
part of the defendant as a proximate cause of the accident. 
3. The evidence shows as a matter of law that there was 
an intervening cause of this accident, which was the sole proxi-
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mate cause thereof, and this was the negligence of the driver 
of the automobile. 
4.. The evidence shows as a matter of law that the plaintiff 
was guilty of contributory negligence. 
But the court overruled the said motion of the defendant 
to refuse to give any instructions authorizing a recovery by 
the plaintiff, to which action of the court, the defendant, by 
its attorneys, excepted. , 
And the jury having· received the instructions given by the 
court and having heard the oral arg·uments of the attorneys 
for the respective parties, retired to consider of their verdict, 
and later returned into court with a verdict in favor of the 
plaintiff for the sum of Three Thousand Dollars ($3,000.00), 
which is set out in the orders of the court herein. 
page 316 r And thereupon the defendant, by its attorneys, 
moved the court to set aside the verdict of the 
jury and enter judgment for the defendant, and failing so to 
do, to set aside the verdict of the jury and award the defend-
ant a new trial in this case, upon the following grounds set 
forth in writing: 
''GROUNDS OF :MOTION TIO .SET ASIDE VERDICT OF 
THE JURY AND E'.NTER UP JUDGMENT FOR TRE 
DEFENDANT, OR, AWARD THE DEFENDANT A 
NEW TRIAL. 
1. Verdict contrary to the law and the evidence and with-
out evidence to support it. 
2. Evidence shows that the defendant was guilty of no 
negligence as a proximate cause of the accident .. 
3. The evidence sl10ws that the sole proximate cause of 
the accident was ·the negligence of'the driver of the automo-
bile. 
4. The evidence shows that the plaintiff was guilty of con-
tributory negligence as a matter of law. 
5. Errors in the instructions of the :Court given for the 
plaintiff over the objections of the defendant, stated at the 
time the instructions were given. 
6. Daml!,ges allowed by tl10 verdict of the jury to the plain-
tiff are excessive. 
7. Arg·ument of Mr. George White, attorney for the plain-
tiff, before the jury, objected to by the defendant at the time 
the same was made, was illegal, inflammatory, contrary to the 
rules promulgated by the integrated Virginia .State Bar, and 
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was highly prejudicial to the defendant, and the 
page 317 ~ prejudice created by said argument was not ade-
quately corrected by the court at the time the 
same was made, nor under the circumstances could it have 
been adequately corrected.'' 
But the court overruled the motion of the defendant to 
set aside the verdict of the jury and enter up judgment for 
the defendant, and the motion of the defendant to set aside 
the verdict of the jury and award the defendant a new trial 
in this case, and entered up judgment for the plaintiff on the 
verdict of the jury, to which ruling and action of the court, 
the defendant, by its attorneys, excepted, upon the grounds 
set forth above, and tenders this its Bill of Exceptions No. 
1; and prays that the same may be signed, sealed and made a 
part of the record in this case, which is accordingly done on 
this 26 day of October, 1940, within the time prescribed by 
law, and after due and reasonable notice in writing to the at-
torneys for the plaintiff, as required by law. 
WILLJS D. MILLER, J udg·e. (Seal) 
page 318 ~ Virginia : 
In the Law & Equity ,Court of the City of Richmoncl. 
Mamie ·wily Folkes, Plaintiff, 
v. 
The Chesapeake & Ohio Railway Company, a corporation, 
Defendant. 
DEFENDANT'S BILL OF EXCEPTJONS NO. 2. 
BE IT REME1:MBERED, that on the trial of this case, 
and after all the evidence had been introduced before the jury, 
which evidence is set out in Defendant's ,Bill of Exceptions 
lN o · 1, to which reference is hereby made, the plaintiff, by her orneys, moved the court to give to the jury, the following tructions, designated respectively, A, B and A-1: page 319 ~ INSTRUCTION "A.". 
The court instructs the jury that on the day the plaintiff 
claims to have been injured there was in full force and effect 
the following s.tatute of this State, to-wit: 
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'' Every railroad company, whose line is operated by steam, 
shall provide each locomotive engine passing upon its road 
with a bell of ordinary size, and steam whistle, and such 
whistle shall be sharply sounded outside of incorporated 
cities and towns at least twice at a distance of not less than 
300 yards nor more than 600 yards from the place where the 
· railroad crosses upon the same level any highway or cross-
ing-, and such bell shall be· rung or ,vhistle sounded continu-
ously or alternately until the engine has reached such high-
way crossing, and shall g·ive such signals in cities and towns 
as the legislative authorities thereof may require,'' 
and the court tells you that the object of this statute is to 
protect human life, and that the requirements thereof are 
mandatory and there can be no substitutes. 
INSTRUCTION "B". 
The court further instructs the jury that if you believe 
from the evidence and all the surrounding facts and circum-
stances that the defendant failed to sound sharply the steam 
whistle of its engine twice at a distance of not less than 300 
yards, and not more tl1an 600 yards, from the crossing where 
the plaintiff claims to have been injured, and to ring the bell 
of said engine or blow the said whistle continuously or alter-
nately until its engine had reached said crossing, 
page 320 ~ the defendant was negligent, and if you further 
believe from the evidence the defendant's negli-
gence was the proximate cause of the injuries complained of, 
you should find for the plaintiff and assess her damages at 
such sum as you believe from the evidence she is entitled to 
under instruction ...... , not to exceed, however, the sum of 
$15,000.00, the amount sued for. 
INSTRUCTION A-1. 
The court further instructs the jury tl1at on the day the 
plaintiff claims to have been injured there was in full force 
and effect a statute of this State, which in part is as fol-
lows: 
'' Every railroad company shall cause signal boards, well 
supported by posts or otherwise, at such heights as to be easily 
seen by travelers, and not obstructing travel, containing on 
each side, in capital letters, at least five inches high, the· fol-
lowing inscript!on: 'railroad crossing', * * * . •· 
_ .... ..--
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And if yon believe from the evidence that no such railroad 
crossing boards were at the crossing mentioned in the evi-
dence, then the defendant was, as a matter of law, g'Uilty of 
neglig·ence, and if you believe from the evidence and all the 
surrounding facts and circumstances the failure to have said 
railroad crossing boards a.t such crossing was the proximate 
cause of the accident, the plaintiff is entitled to recover. 
page 321 ~ Thereupon, the defendant, by its attorneys. ob-
jected to any instructions being given authoriz-
ing a recovery by the plaintiff, on the following grounds: 
1. That the evidence shows as a matter of law that there 
was no negligence on the part of the defendant. 
2. The evidence shows that there was no negligence on the 
part of the defendant as a proximate cause of the accident. 
3. The evidence shows as a matter of law that there was 
an intervening cause of this accident, which was the sole proxi-
mate cause thereof, and this was the negligenc~of the driver 
of the automobile. 
4. The evidence shows as a matter of law that the plaintiff 
was guilty of contributory negligence. 
Whereupon, the court refused to give said instructions A., 
B and A.-1, to which action of the court, the plaintiff, by her 
attorneys excepted; but the court overruled the motion of the 
defendant to refuse to give any instructions authorizing a re-
covery by the plaintiff, to which action of the court, the · de-
fendant, by its attorneys, excepted. · 
The plaintiff then moved the court to give to the jury the 
following instructions, designated 1·espectively, M, N, C, P, 
G and F: 
PLAINTIFF'S I~STRUC'rIONS GIVE,N. 
page 322 ~ Instruction ilf. 
The Court instructs the jury that in operating its train of 
cars across the public highway Route 168 it was the ·duty of 
the defendant corporation to use reasonable care to avoid in-
jury to persons lawfully traveling thereon and if you believe 
from the preponderance of the evidence in this case that the 
defendant violated this duty then this was negligence ou its 
part and if you further believe from the evidence that 8Ut3h 
negligence was the proximate cause of the collision and re-
sultant injuries to the plaintiff, while she was in the exercise 
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of ordinary care on her part, then you should find your ver-
dict for the plaintiff. 
Instruction N. 
The Court instructs the jury that if you believe from the 
preponderance of the evidence that the defendant's train was 
being pushed by the engine at night across the public high-
way and that this mode of locomotion increased the risk of in-
jury to travelers upon said highway, then the law imposed 
the obligation upon the defendant to give timely and rea-
sonable notice and warning to persons using the high-
way of the approach of its train, and if the de-
fendant did not give such timely and reasonable no-
tice, then it was guilty of neg·ligence and if yon fur-
ther belie':e from the evidence that such negligence was a 
proximate cause of the collision and resultant in-
page 323 ~ juries to the plaintiff and tha.t the plaintiff was 
in the exercise of ordinary care on her part; then 
you should find your verdict for the plaintiff against the de-
fendant. 
Instruction C. 
The ,Court further instructs the jury that if you believe 
from the evidence and all the surrounding facts and circum-
stances that the plaintiff was a passenger or guest in the 
automobile which was struck by the boxcar in the train op-
erated by the defendant and that the operator of the said au-
tomobile was negligent, his heglig·ence, if any, cannot be im-
puted to the plaintiff. 
Instruction P. 
The Court instructs the jury that if you believe from the 
evidence in this case that the plaintiff without fault on her 
part :was suddenly placed by the negligence of one or more 
other parties in a position of peril, that she was compelled 
to choose instantly in the face of grave and imminent peril 
between two or more hazards or two or more means of at-
tempting to escape the peril with which she ,vas confronted, 
then the law does not require of her the exercise of all the 
presence of mind and care of a reasonably prudent person un-
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der ordinary circumstances; and if you believe 
page 324 ~ from the evidence that the plaintiff when she at-
tempted to leave the car acted under a reasonable 
apprehension of grave and imminent danger which was not 
caused by any negligence on her part, then she is not guilty 
of negligence in so doing if she made such a choice as a per-
son of prudence mig·ht have so done under similar circum-
stances. 
lnstriwtioti G. 
The Court instructs the jury that they are the judges of 
the weight of the evidence and the credibility of the wit-
nesses, and in determining the credibility of the witnesses 
and the weight to be given to their testimony you may take 
into consideration the interest of the witnesses, if any, in 
the result of the case, the appearance of the witnesses on the 
witness stand, their manner of testifying, their apparent can-
dor and frankness, their bias, if any, their apparent intelli-
gence or lack of intelligence, their opportunity to observe the 
matters about which they testified, the reasonableness of their 
testimony, and from these and all other facts and circum-
stances appearing in the case determine which witnesses are 
more worthy of credit a.ud give credit accordingly. 
page 325 ~ Instruction F. 
The Court instructs the jury that if, under all the evidence 
and instructions of the Court, you find for the plaintiff, you 
should allow her such sum as you believe from the evidence 
and all the surrounding facts and circumstances will compen-
sate her reasonably for the injuries received; and in estimat-
ing her damages you may take into consideration the mental 
and physical pain and suffering, if any, consequent upon the 
injuries, the permanent or temporary character thereof and 
the extent thereof, the amount of money spent for medicine 
and medical bills, and what the evidence shows she may have 
to spend in being cured, and allow her such a sum as will 
fairly and justly compensate her for the injuries sustained, 
not to exceed the amount claimed in the declaration. 
page 326 t Whereup?n, the defendant objected specifically 
to instructions M, N, P and F, as follows: 
Instruction M is objected to specifically upon. the ground 
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that it is a finding instruction and does not adequately con-
tain all the requisites necessary for such finding, and the use 
of the words, ''while she was in the exercise of ordinary 
care on her part'', seems to imply as a matter of fact that 
~he did exercise such care, and therefore is misleading to the 
Jury. 
Instruction N is objected to specifically because no ade-
quate facts upon which such instruction is based have been 
proven to the jury, and it is also a finding- instruction and 
therefore must contain in it all of the necessary elements for 
such conclusion. 
Instruction P is objected to specifically on the ground that 
it assmnes that the plaintiff was without fault on her part, 
when the evidence shows she was at fault. 
Instruction F is objected to specifically on the ground that 
there is not sufficient evidence before the jury to submit to 
them any question of permanent damage, as is submitted in 
this instruction. 
But the court overruled each and every one of said objec-
tions of the defendant, set forth above, and gave to the jury, 
Instructions !I, N, C, P, G and F, to which action of the court 
in giving each and every one of said instructions, the def end-
ant, by its attorneys, excepted. 
The defendant then moved the court to give to the jury 
the foHowing instructions, designated respectively, 1, 2, 3, 4, 
5 and 6: 
DEJn~NDANT'S IN.STRJUCT]ON1S GIVEN. 
pag·e 327 ~ I n.c:trruction 1. 
The Court instructs the jury that a railroad track itself 
is a proclamation of danger, and persons approaching a rail-
road grade· crossing must exercise ordinary care and caution, 
by looking and listening effectively for approaching rail-
road cars and locomotives, before proceeding upon or in 
dangerous proximity to a railroad track at such crossing. 
And the court further instructs the jury that if they believe 
from tl1e evidence in this case that the driver of the auto-
mo bile failed to exercise such care in approaching the cross-
ing· and in stopping· on the track under the existing circum-
shmces, and that this failure on hfs part to exercise such 
care was the sole, direct and proximate eause of any dam-
ages sustained by the plaintiff, then the jury must find for 
the defendant. 
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Instmction 2. 
The Court instructs the jury that changes made in the 
premises after an accident occurs, either in physical equip-
ment, such as warning signs and signals, or in methods of 
furnishing· warning· signals, are not to be considered as evi-
dence of any negligence at the time of such aceident. 
page 328 ~ bistritdion 8. 
The Court instruljcs the jury that if they believe from 
the evidence that as the automobile approached the railroad 
crossing the defendant's flagman was ''.flagging'' the cross-
ing with his lantern, in a manner so as to give a reasona:ble 
and timely warning under the facts obtaining to travelers 
on the highway of the approach of the group of freight cars, 
. then the flagman had a right to assume, until the contrary 
appeared from the actions of the driver of the automobile, 
that the driver would not proceed over the track, and would 
not stop the automobile on the track or within the overhang 
space of the freight cars. The Court further instructs the 
jury that there was no duty upon the flagman to endeavor to 
stop the train tmtil he discovered, or in the exercise of or-
dinary care should have discovered, that the occupants of 
the said automobile were or would be in a position of danger. 
Instruction 4. 
The Court instructs tl1e jury that if they believe from 
the evidence that the driver of the automobile saw the lighted 
lantern of the defendant's flagman being waved at a place 
and in a manner so as to give actual not.ice to a person in the 
exercise of reasonable care under the circumstances of the-
approach of the group of freight cars to the crossing, at a 
time when in the exercise of ordinarv care he had 
page 329 ~ a clear opportunity of stopping the automobile 
· in a position of SE;tfety, and that the said drivel· 
in proceeding to the point where he did, before stopping, 
failed to exercise such care, then regardless of whether other 
means of notice of the approach of the g·roup of cars were 
not furnished, the defendant cannot be held liable for any 
damages sustained by the plaintiff, and the jury must find 
for the defendant. 
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Instruction ·s. 
The Court instructs the jury that if they believe from 
a preponderance of the evidence that the plaintiff was guilty 
of negligence and that such negligenc.e contributed in any 
substantial degree to the proximate cause of the injuries 
complained of by her, then the jury must find for the defend-
ant, even though they jury believe from the evidence that 
the .defendant was also g·uilty of negligence. 
Instruction 6. 
The Court instructs the jury that the full measure and 
· extent of the warning duty owed by the defendant to per-
sons proceeding toward and over the highway grade cross-
ing involved in this case, was to furnish a reasonable and 
timely warning or notice under all the facts and circum-
stances obtaining of the approach toward the 
page 330 ~ crossing, of its freight cars and locomotives upon 
the railroad track in question, and if the jury 
believe from the evidence that such a warning· or notice was 
given by the defendant., then the jury must find their ver-
dict for the defendant. 
which instructions, designated Instructions 1, 2, 3, 4, 5 and 6, 
the court gave to the jury, along with Instructions M, N, C, 
P, G and F, these being all of the Instructions given by the 
Court to the jury. 
The defendant accordingly, therefore tenders this, its Bill 
of Exceptions No. 2, and prays that the same may be signed, 
sealed and made a part of the record in this case, which is 
accordingly done on this 26 day of October, 1940, within the 
time prescri'bed by law, and after due and reasonable notice 
in writing to the attorneys for the plaintiff, as required by 
law. 
WILLIS D. MILLER, J.udge (Seal) 
page 331 ~ Virginia 
In the Law & Equity Court of the City of Richmond. 
Mamie Wily Folkes, Plaintiff, 
v. 
• 
The Chesapeake & Ohio Railway Company, a corporation, 
Defendant. 
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DEFENDANT'S BILL OF EXCEPTIONS NO. 3. 
B~ rn R.E:MEil\!ftBERED, that on the trial of this case, and 
after all the evidence had been introduced before the jury, 
the following· occurred before the jury, during the oral argu-
ment of Mr. Georg·e· vVhite, attorney for the plaintiff: 
''You are the sole judges of the facts. 'The Court in-
structs the jury that they are the judges of the weight of 
the evidence and the credibility of the witnesses, and in· de-
termining· the crebility of the witnesses and the weight to be 
g·iven to their testimony you may take into consideration the 
interest of the witnesses, if any, in the result of the cas~' 
-that man that did that flag·ging, I believe he has been with 
the railroad company, to be safe, anywhere from twenty to 
tw.enty-:five years and if be hadn't told somebody he went out 
there and flagged this traffic he would have lost his job. That 
is how much interest he had in it. I am sure he would· be 
fired. He ougl1t to have been fired anyway. '' 
Mr. Spicer: I object to that, if Your Honor please. 
The Court: Objection sustained. He can say 
page 332 ~ he is an interested witness because he is employed 
with the company, but he can't draw a conclu-
sion of what mig·ht happen. 
Mr. White: Well, he was interested to the extent of sav-
ing his own self. · 
-'the appearance of the witnesses on the witness stand, 
their manner of testifying, their apparent. candor and frank-
ness, their bias, if any, their apparent intelligence or lack 
of intelligence, their opportunity to observe the matters about 
which they testify, the reasonableness of their testimony and 
from this all other facts and circumstances appearing· in the 
case determine which witnesses are worthy of credit and 
give credit accordingly.' " 
And the jury at the conclusion of the oral arg'Uments of 
the att.orneys for the respective parties, retired to consider 
of their verdict and later returned into court with a verdict 
in favor of the plaintiff for the sum of Three Thousanc1 Dol-
lars ($3,000.00), which is set out in the orders of the court 
herein. 
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And thereupon the defendant, by its attorneys, moved the 
court to set aside the verdict of the jury and enter judg-
ment for· the defendant, and failing· so to do, to set aside the 
verdict of the jury and award the defendant a new trial in 
this case, upon the grounds set forth in writing, which in-
cluded the following grounds : 
'' 6. Damages allowed ,by the verdict of the jury to the 
plaintiff are excessive. 
7. Arg·ument of :Mr. Georg·e White, attorney for the plain-
tiff, before the jury, objected to by the defendant at the time 
the same was made, was illegal, inflammatory, contrary to 
the rules promulgated ·by the integrated State Bar, and was 
highly prejudicial to the defendant, and the prejudice created 
by said arg1.1ment was not adequately corrected by the court 
at the time the same was made, nor under the circumstances 
could it have 1been adequately corrected.'' 
page 333 ~ But the court thereafter overruled the motion 
of the defendant to set aside the verdict of the 
jury and enter up judgment for the defendant, and the mo-
tion of the defendant to set aside the verdict of the jury 
and award the defendant a new trial in this case, to which 
ruling and action of the court, the defendant, by its attor-
neys, excepted, upon the grounds set forth above, and ten-
ders this its Bill of Exceptions N,o. 3, and prays that the 
~nme may be signed, sealed a.nd made a part of the record 
in this case, which is accordingly done on this 26 day of 
October, 1940, within the time prescribed by law, and after 
due and reasonable notice in writing to t.he attorneys for 
the plaintiff, as required by law. 
WILLIS D. MILLER, Judge (Seal) 
page 334-~ I, Luther Libby, Clerk of the Law and Equity 
Court of tlle City of Richmond, do hereby certify 
that the foreg·oing is a true transcript of the record in the 
above entitled action wherein Mamie Wily Folkes is complain-
ant and The Chesapeake & Ohio Rialway Company defendant, 
and that the plaintiff had due notice of the intention of the 
defendant to apply for such transcript.. ·witness my hand 
this 18th day of November, 1940. 
LUTHER I,IBBY, Cler~-
Fee for record $77.50. 
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L.A. W AND EQUITY COURT 
of the 
CITY OF RICHMOND 
Willis D. Miller, Judge 
Luther ~ibby, Clerk 
Mr. M. B. Watts, Clerk, 
Supreme Court of Appeals, 
Richmond, Va. 
Dear Mr. Watts: 
Richmond, Va. 
February 21, 1941. 
In the suit of Mamie Wiley Fowlkes v. Chesapeake & Ohio 
Railway Co., the defendant, the Chesapeake & Ohio Railway 
Co. executed a suspending bond with all of the requirements 
of a supersedeas bond in the penalty of $4,000.00, which fact 
should have been noted in the certificate of the Clerk certify-
ing the record. 
I am very sorry the certificate did not carry such state-
ment. 
Very truly yours, 
LUTHER LIBBY. 
The above mentioned bond was executed on September 30, 
1940. 
' LUTHER LIBBY. 
LL/b 
A Copy-Teste: 
M. B. WATTS, C. C. 
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